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Employer Responses to Partial 
Strikes: A Dilemma? 


Condensed from an article by J. Leighton Green, Jr., pub- 
lished in 29 Texas Law Review 198-213 (December 1960), 
and printed with permission from Texas Law Review. 
Business address: Texas Law Review, Inc., The University 
of Texas School of Law, Austin, Texas. Single copy price, 
$2.50. 


The recent case of NLRB v. Insurance Agents’ Union 
(Prudential Insurance Co.) suggests a need for recon- 
sideration of the responses available to the employer 
in seeking to protect himself against the “partial 
strike” (or “harassing tactics”) of his employees 
during collective bargaining. In the Prudential case 
the company’s district agents, during the course of 
negotiation for a new contract and at the direction of 
their union, adopted numerous harassing tactics. At 
various times they arrived late to work; declined, by 
“sitting-in” the company offices, to work accord- 
ing to their regular schedule; refused to write new 
business or, when writing it, to report it in the ordi- 
nary fashion; declined to attend special business meet- 
ings; demonstrated before company offices; and solic- 
ited petitions in the union’s behalf from policyholders 
with whom they dealt. In summary, the employees, 
as the union admitted, adopted a “concerted slow- 
down.” The National Labor Relations Board found 
these tactics to be an impairment of the collective 
bargaining process which Congress intended to pro- 
tect. The Board, therefore, held the tactics to be a 
failure to bargain in good faith on the part of the 
union, violating Section 8(b)(3) of the Act. The court 
of appeals reversed the Board. The Supreme Court, 
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in affirming the judgment of the court of appeals, 
found no indication that Congress had given the 
Board authority to define what economic sanctions 
might be used by negotiating parties, and held that 
the tactics employed were entirely consistent with the 
duty to bargain in good faith under the Act. 

The result of the Prudential decision is that as long 
as the union continues good-faith negotiations at the 
bargaining table, it may apparently adopt various 
partial strike tactics with no interference from the 
Board. The employees will still draw their pay, or 
most of it, and so be under relatively little economic 
pressure. In contrast, the employer, with contract 
commitments and production schedules, will be under 
heavy economic pressure in most cases, but will have 
to resort to remedies other than Board action if he 
desires relief. This discussion will attempt to deal 
with the remedies presently open to the employer, and 
their adequacy. 


The Partial Strike 


The partial strike is what its name implies—part 
strike and part work. Ordinarily, union members de- 
cide either to continue work during collective bar- 
gaining negotiations or to bring economic pressure on 
the employer by striking until an agreement is reached. 
Here there is an attempt to do both to a certain degree. 
The resulting strike activity falls into two general 
categories: (1) situations where the strike and work 
coincide in point of time, and (2) situations where the 
strike and work are separate in point of time. In 
the first category the employees are receiving pay 
while refusing to do properly the work assigned; in 
the second the employees do not receive pay for the 
work they do not do. Some commentators thus think 
a distinction should be made between the two types 
of activity, but the Board and the courts have not done 
so to the present time. 
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PARTIAL STRIKES 


The advantage gained by the partial strike in com- 
parison with a total strike is the same in both cate- 
gories—the union is able to bring effective economic 
pressure upon the employer without its members los- 
ing all of their regular wages. Therefore, the partial 
strike may be appealing to unions ill-equipped, finan- 
cially, or organizationally, to enter a total strike. It 
may also be useful to unions in some industries where 
large scale automation has increased the employer’s 
power to resist strike pressure with a skeleton work- 
ing force, and to public utility unions which, being 
sensitive to public opinion, might be wise to call par- 
tial strikes for short periods when it would hurt the 
public the least. 

The status of the partial strike under the Taft- 
Hartley Act is not completely settled. While some 
courts have argued that these harassing tactics should 
not be called “strikes”, the better approach would 
seem to be to consider such harassment a strike, par- 
ticularly under the broad definition of a strike in 
Section 501(a) of the Act. To acknowledge that this 
activity is a strike, however, does not necessarily mean 
that it is protected activity under the Act. “Unpro- 
tected strikes” embrace unlawful strikes and “inde- 
fensible” strikes. The former are strikes which violate 
federal law or state law not precluded by federal law; 
the latter are strikes which are not expressly made 
unlawful but are “so indefensible, under the circum- 
stances,” as to be considered unprotected. Both the 
Board and the courts appear to find nearly all partial 
strikes unprotected as “indefensible” regardless of 
the factual situation. Thus, a refusal to perform spe- 
cific work, a slowdown, a refusal to work overtime, 
hit-and-run strikes, and weekend strikes have all 
been held unprotected. 

Only once, in the Briggs-Stratton case, has the Su- 
preme Court held that a partial strike was unprotected 
activity, and it is far from clear that the Court will 
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lump all forms of partial strikes into the same un- 
protected category. But at the present time all of 
the partial strike activity appears to be unprotected 
under the Act. In addition, the Prudential case clearly 
indicates such activity is not prohibited under the 
Act, at least in the absence of a finding of an attempt 
to establish working conditions unilaterally. It is 
against the background of unprotected but unpro- 
hibited union activity, therefore, that the employer’s 
response must be examined. 


Discharge and Discipline 

If the partial strike is unprotected activity, then 
the employer has the right, in the absence of waiver, to 
discharge, suspend, or take other appropriate disci- 
plinary action against the employees participating in 
such activities, as long as the motivation for dis- 
charge or discipline is not antiunion in nature. A 
mass discharge or disciplinary remedy would thus 
appear to be proper. The difficulty occurs if the 
employer attempts to single out certain employees for 
discharge or discipline, since this may imply an anti- 
union bias and therefore be an unfair labor practice. 

Nevertheless, discharge or suspension may not be a 
live option to the employer if the labor market is 
tight, if the employees have exclusive customers or 
must undergo extensive training (as in the Prudential 
case), or if the employer has commitments relative to 
goods contracted to be sold. 

The nature of the partial strike in some instances 
may aid the employer, however. If the strikes are the 
intermittent type where only a few employees are 
called out at any one time, such as a hit-and-run strike, 
the employer would apparently be able to discharge 
all of those involved at any particular time. If the 
employees were made aware of these possible conse- 
quences, they might be reluctant to adopt such tac- 
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tics. Thus the possibility of discharge might be ef- 
fective in some cases, even if generally inadequate. 


Lockout 


The Employer might prefer to lock out all of his 
employees, rather than discharge those engaged in the 
partial strikes. In a lockout the employee-employer 
relationship would, of course, only be temporarily sus- 
pended and not permanently severed. In effect, the 
employer would be turning the partial strike into a 
total strike. Lockouts clearly evidencing antiunion 
motivation are unfair labor practices. On the other 
hand, lockouts to prevent unusual economic hardships 
—i. e., defensive lockouts—are clearly justified. It 
should be possible to show unusual economic hardship 
in many partial strike situations. 

Such a showing may be unnecessary. The Supreme 
Court in NLRB v. Truck Drivers Union indicated that 
the exercise of Board discretion in legitimizing a par- 
ticular lockout is not limited to cases of economic hard- 
ship. The ultimate problem was characterized by the 
Court as the balancing of the “conflicting legitimate 
interests” of employers, such as the need for depend- 
able production schedules, which might be asserted as 
justification for a lockout against a partial strike; and 
since the partial strike itself is unprotected, the “con- 
flicting legitimate interests” of the employees in this 
situation may not be too strong. The language in the 
Prudential case was used by the Ninth Circuit recently 
to justify intermittent lockouts which were defensive 
in nature, and may be a further basis for permitting 
a lockout against a partial strike where the purpose 
of the lockout is not of an antiunion nature. 

Assuming that a lockout may be used, it is doubtful 
that employers will find it helpful. Because of con- 
tract commitments, materials which will spoil, or oth- 
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er economic reasons, it may be unfeasible to turn 
the partial strike into a total strike. Public opinion 
may be against him. Also, contracts which allow for 
strike delays may not cover this situation. More- 
over, although the employer would have the right to 
replace the employees, as in any economic strike, this 
might prove to be a paper right either because of the 
lack of qualified replacements or because its exercise 
would produce bitterness, if not bloodshed. So here 
again the remedy, even if available, is in many situa- 
tions at best inadequate. 


Refusal to Bargain 


In the Phelps Dodge Copper Products Corp. case, 
when the union sought to implement its bargaining 
position by directing employees to slow down produc- 
tion and refuse overtime work, the employer refused 
to negotiate further on a new contract. The Board 
sustained the employer’s refusal to bargain against an 
unfair labor practice charge by the union, and has 
since that time reaffirmed this holding. Therefore, it 
would appear on the surface that the employer 
could refuse to negotiate in the face of a partial strike. 

But the reasoning in Phelps Dodge was based on the 
idea that the Board could not determine whether or 
not an employer was lacking in good faith in this 
situation because the slowdown “negated the existence 
of honest and sincere dealing in the Union’s contem- 
poraneous request to negotiate.” In other words, the 
Board never really reached the issue of the employ- 
er’s good faith. Now that the Supreme Court in Pru- 
dential has held that partial strike tactics alone do 
not negate the existence of honest and sincere dealing 
on the union’s part, the basis of the Phelps Dodge 
holding is destroyed. The Board will now have to de- 
termine squarely whether the employer’s refusal to 
bargain in such a situation is an unfair labor practice. 
It appears likely that the Board will find that the em- 
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ployer cannot now in good faith refuse to bargain 
because of a partial strike per se. 

Even if the Board should still allow the employer to 
refuse to bargain, this remedy would be inadequate in 
most situations. For during the partial strike the em- 
ployer is suffering economic loss while the employees 
are losing little or none of their pay. The employer 
stands to lose more by delaying negotiation than by 
continuing it. 


Noncontractual State Remedies 


The employer may also consider the possibility of 
an action for damages or an injunction in a state court 
or for a cease and desist order from a state labor 
relations board. The area which has been left to the 
states in the wake of federal pre-emption is gradually 
diminishing. If the activity is of the type which is, 
or may possibly be, protected or prohibited under the 
Act, then the states must leave the matter to the Board. 
However, if the activity is neither protected nor pro- 
hibited, as appears to be the present situation in the 
area of partial strikes, the problem is more complex. 

The Briggs-Stratton ruling of 1949 has never been 
overruled and has been cited with apparent approval 
by the Court on several occasions. Consequently, the 
state courts have continued to take jurisdiction of 
cases involving activity which the courts think is nei- 
ther protected nor prohibited by the Act. But the 
decisions of the Court culminating in the recent sec- 
ond Garmon case seem to cast serious doubt on the pow- 
er of states in this area. 

Since the time of the Briggs-Stratton decision the 
approach to pre-emption has changed. Now instead of 
the state courts deciding whether the particular ac- 
tivity is either protected or prohibited, the Supreme 
Court requires that the initial interpretation be made 
by the Board. Even if the Board rules that the activity 
is not prohibited under one subsection of Section 8, 
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the states still may not handle the matter if there 
are other possible unfair practices involved on which 
the Board has not passed. The 1959 amendment to 
Section 14 of the Act specifically provides that if the 
Board declines jurisdiction the states are free to as- 
sume it. The existence of the amendment recognizing 
such state jurisdiction suggests that a broad inter- 
pretation should be given to the matter of when the 
Board has “declined to assert jurisdiction.” Thus, 
in the area of partial strikes where there are prece- 
dents for the same general types of strike activity, 
the way may still be open for state jurisdiction with- 
out initial recourse to the Board. 

Even if a cause of action can be maintained in a state 
court, many states have little Norris-LaGuardia acts 
or other statutes which may prevent the use of the 
more effective remedy of an injunction. If the em- 
ployer seeks a cease and desist order from a state 
labor relations board he may again be frustrated; 
for it appears that only one state at the present time 
expressly makes at least some partial strikes an un- 
fair labor practice. Should the indicated obstacles be 
overcome, though, it would seem that an injunction or 
damages from a state court or a cease and desist order 
from a state labor board would be the best remedy 
available to the employer. 


Actions to Enforce Collective Bargaining Agreements 
Under Section 301 

The employer may have an opportunity to bring 
an action under Section 301 as a remedy against a 
partial strike in certain situations. The most likely 
situation in this area would be where the contract be- 
tween the parties contained a no-strike clause, the con- 
tract was still in force, and the union called a partial 
strike in breach of the no-strike clause. Section 301 
would apparently cover this situation. If the contract 
does not contain a no-strike clause (or one which is 
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not broad enough to cover partial strikes), there is 
still the possibility that the work stoppage could be 
considered a breach of an implied term of the collec- 
tive bargaining agreement, and thus within the scope 
of Section 301. If, however, the contract contains an 
arbitration clause but not a no-strike clause, the court 
might imply a provision not to strike where the union 
resorts to a partial strike, rather than arbitration, in 
a dispute over terms of the contract or matters not 
covered by the contract. 

Where relief under Section 301 is available, the 
more effective remedy of an injunction may not be al- 
lowed because of the Norris-LaGuardia Act. The 
fact that the arbitration clause is the quid pro quo for 
the no-strike clause might suggest that in fairness 
the courts should also specifically enforce the no-strike 
clause. Nevertheless, the Second Circuit has refused 
to permit an injunction for breach of a no-strike clause 
after a thorough discussion of Lincoln Mills. This court 
found that, in contrast to a refusal to arbitrate, strikes 
were specifically protected against injunctions by 
Section 4 of the Norris-LaGuardia Act, and sug- 
gested that any pro tanto repeal or change of this Act 
should come from Congress, not the courts. 

The role which the state courts play in actions to 
enforce collective bargaining agreements is not clearly 
defined. The Lincoln Mills case indicated that a body 
of federal substantive law was to be developed for 
Section 301 actions, but did not make clear whether 
state jurisdiction over cases which could have been 
filed in a federal court under Section 301 was also 
foreclosed. The most likely approach is that the state 
courts will be permitted to take jurisdiction but be 
required to apply federal law as developed under 
Section 301. 

If the state courts are to apply federal substantive 
law, an important question arises concerning the avail- 
ability of an injunctive remedy in the state courts 
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should the Norris-LaGuardia Act still prevent an in- 
junction by the federal courts. It may be argued that 
the policy behind Section 301 is to secure compliance 
with the provisions of collective bargaining agree- 
ments, including no-strike clauses: that only the tech- 
nical language, and not the purposes, of the Norris- 
LaGuardia Act prevents the federal courts from 
issuing injunctions here; and that therefore the state 
courts, which are not covered by the Norris-La- 
Guardia Act, should be permitted to further the policy 
of Section 301 by issuing injunctions. It must be re- 
membered, however, that breaches of no-strike clauses 
will occur in only some partial strike situations, and 
that injunctive relief is not available in all states. 


Conclusion 


The preceding analysis indicates that the employ- 
er has no adequate remedy against the partial strike 
in many situations. Discharge is permissible, and per- 
haps also a lockout; but neither is a realistic remedy 
in many economic situations. Actions for breach of a 
no-strike clause will be available only when such a 
clause exists and is applicable. State remedies, par- 
ticularly when an injunction or cease and desist order 
is available, may be helpful as long as the partial strike 
activities remain both unprotected and unprohibited, 
and therefore not pre-empted—but this question of 
pre-emption is at best unsettled under present rulings 
by the Supreme Court. 

In the partial strike situation there is obvious eco- 
nomic pressure on the employer but relatively little 
economic burden on the union. It may be, as the 
Supreme Court suggests in the Prudential case, that 
good faith bargaining does not presuppose balanced 
economic pressure on the parties, and therefore the 
employer should not have a remedy under Section 
8(b)(3). Yet this does not mean that an unfair bar- 
gaining situation must be countenanced by Congress. 
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It seems now that reconsideration should be given 
to (legislation) so as to make a partial strike when 
strike and work coincide in point of time an unfair 
labor practice. A cease and desist order by the Board 
would appear to be the appropriate remedy in this 
situation. 

On the other hand, the situation is more difficult 
when strike and work do not coincide in point of time. 
Here the employees receive no pay for time on strike, 
but do receive most of their regular pay. These strikes 
are “off the premises”—the workers actually leave 
their jobs for the short duration of the strike. Yet 
even here the employees are dictating which portions 
of the employment period they will work. Perhaps 
the only way to give effect to both the employees’ 
rights to engage in concerted activities and the em- 
ployer’s right to carry on his business is to leave this 
category of strikes unprotected and not prohibited 
under the federal act. The possibility of state remedies 
and the opportunity to discharge a few employees at a 
time (with lockout as a final resort) would give the 
employer some relief. If in actual practice, however, 
the parties’ bargaining positions are made too un- 
equal by the disparity of economic pressure, then per- 
haps Congressional action is appropriate to make 
this type of partial strike an unfair labor practice. 
Such action would reduce industrial strife and en- 
hance the desire of both parties to reach an agreement 
at the bargaining table. 








Monitors: A New Equitable Remedy? 


Condensed from a comment published in 70 Yale Law 
Journal 103-125 (November 1960), and printed with per- 
mission from The Yale Law Journal. Business address: 
401A Yale Station, New Haven, Connecticut. Single copy 
price, $2.50. 


The traditional concept of courts as passive arbiters 
of controversies litigated by private parties and the 
notion of judicial activity as a noncontinuing involve- 
ment have been departed from where complex liti- 
gation necessitated more extensive intervention. The 
appointment of a Board of Monitors to oversee the 
International Brotherhood of Teamsters is a modern 
addition to such devices as a receiver or Master in 
Chancery. 

The basic purpose of the consent order approved by 
Judge Letts in January 1958 was to pave the way for 
a new convention of the International Brotherhood and 
a new election of officers in accordance with the pro- 
visions of the International Constitution. The order 
permitted the union leaders provisionally to take of- 
fice and established a Board of Monitors, to be com- 
posed of one representative from the dissident union 
members, one from the International, and one court 
appointee jointly nominated by the parties. The 
Board, subject to judicial supervision and direction, 
was to “counsel with” the Teamsters and make 
“recommendations” to the General Executive Board 
of the International relevant to internal union de- 
mocracy and proper financial practices. It was also 
instructed to draft a model code of local union bylaws, 
and was permitted to suggest amendments to the In- 
ternational Constitution. 

The decree ordered compensation for the Monitors 
from union funds, and provided that when another 
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convention was held, monitorship would terminate. 
The date for the new convention was placed at the dis- 
cretion of the Teamsters’ General Executive Board, 
exercisable after one year from the date of the order, 
but no later than 1962. Subsequently, the scope of 
the Board’s power was construed by Judge Letts as 
a charter to conduct “a general housecleaning”. The 
Court of Appeals, however, held that Monitor recom- 
mendations were to deal only with the substantive 
obligations imposed on defendants by the consent de- 
cree. 

The enforceability of Monitor recommendations, not 
clarified by the decree itself, was defined in litigation 
arising from the Teamsters’ refusal to follow several 
Monitor “Orders of Recommendation”. The Monitors 
petitioned the court for interpretation or modification 
of the consent decree. The Circuit Court ruled that 
the Monitors, according to the decree, were merely 
advisory, and that their recommendations were not 
binding on the Teamsters or on the court. The Moni- 
tors could, however, call the court’s attention to viola- 
tions of the consent decree, and the court, after a hear- 
ing, could order the defendants to comply with the 
decree. This Comment’s purpose is to determine the 
extent to which monitorship departs from previous 
forms of equitable relief, such as the master or re- 
ceiver, and to assess the utility of monitorship as a 
technique for judicial supervision of private organi- 
zations. 


Masters, Receivers, and Monitors—A Comparative 
Evaluation 

The master is an advisory official appointed by a 
court to assist in the handling of a particular case. 
The current duties of the office vary widely according 
to the particular jurisdiction. Occasionally the master 
will be relegated to a strictly clerical position. Fre- 
quently, however, he is authorized to conduct investi- 
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gations, recommend sanctions or reach conclusions of 
fact or law. Federal courts are empowered to make 
references to a master by Rule 53 of the Rules of 
Civil Procedure. Rule 53 references are confined to 
exceptional cases, particularly lengthy and complex 
litigation which might consume an undue amount of 
the court’s time or confuse a jury, and are most 
appropriate in situations requiring personal action, 
specialized knowledge, or continuous supervision. 

A master may, in the course of his duties, indirectly 
interfere with private organizations. For example, he 
might be called upon to supervise a corporate or a 
union election. But the office was neither intended 
nor designed to function in a managerial capacity. 

A receiver is a court official designated to hold, 
manage, or liquidate property on behalf of the party 
ultimately entitled to ownership or control when that 
property is threatened with irreparable and imminent 
harm. In most jurisdictions, courts of equity have an 
inherent authority to establish a receivership; in a few, 
however, this device exists only by statutory author- 
ity. In discharging his duties a receiver may take 
possession of assets, collect debts, pay salaries, and 
perform contracts. The noninsolvency receiver is most 
commonly employed in the corporate context. But the 
office has also been utilized to supervise labor union 
locals, usually where officials of the local are accused 
of rigging elections or misappropriating union funds; 
since 1940, six local union receiverships have been 
granted and one denied. 

The grounds upon which the appointment of a re- 
ceivership is granted or denied—fraud, gross misman- 
agement, or dissension—are deceptively easy to es- 
tablish. To warrant this remedy, a fraud must in prac- 
tice be active and cause a clear and substantial loss to 
the complainant; but because fraud incorporates the 
element of intent, which is notoriously difficult to 
prove, the fraud concept is inherently unpredictable. 
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The amorphous concept of gross mismanagement is 
equally demanding, because the plaintiff is, in actual 
court practice, required to demonstrate that the de- 
fendant acted in bad faith. Finally, the dissension 
criterion goes further than mere disagreement; to per- 
mit receivership, dissension must paralyze the normal 
operations of the organization. The stringency of these 
ostensibly clear standards is reinforced by a judicial 
tendency to limit receivership appointment by apply- 
ing several collateral tests. 

The noninsolvency receivership represents a more 
extensive equity interference with private organiza- 
tions than does the master. A master is an instrument 
intended primarily to enable the court to reach a just 
and speedy decision. In contrast, receivership is a 
remedy. In order effectively to protect the rights of 
the litigant ultimately prevailing, a receiver is ordi- 
narily required to take control of and occasionally to 
manage the organization. Both receivers and masters 
might have been used to assist the court and the 
parties in disposing of the Teamsters’ litigation. In- 
stead, Judge Letts chose to accept the proposal for 
a Board of Monitors, which had been formulated by 
the litigants and embodied in the consent decree ten- 
dered by them. 

Unlike a receiver, a monitorship does not manage 
the organization, for the recommendations of the 
Board are not implemented by the International unless 
the incumbent officers agree, or unless the district 
court adopts the recommendation as its own order. 

The primary function of monitorship is to investi- 
gate the affairs of the association and to recommend 
curative measures. The master makes his recommen- 
dations to the court, whereas monitors are in most 
instances required to place their recommendations 
before the defendants and to resort to court enforce- 
ment only when these overtures have failed. Monitors 
are thus conceived of as a device to elicit the coopera- 
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tion of the defendants in settling many of the techni- 
cal problems which would otherwise require judicial 
hearing and decision. 

The monitor’s ability to induce cooperation may be 
impaired, however, by two characteristics. First, they 
are not called in to arrange a compromise between con- 
flicting interests; rather, their purpose is the further- 
ance of objectives already laid down by the court. 
Second, they can and do resort to judicial compulsion 
when their recommendations are not adopted. 

Monitors may conduct independent ex parte inves- 
tigations. The master, on the other hand, sits in place 
of the judge as an arbiter of the evidence presented 
by the parties in interest. Whether monitors may 
conduct such hearings in addition to their investiga- 
tions is unclear. 

Another aspect of the Monitor’s ex parte investigat- 
ing power is the possibility that monitors may be used 
to investigate allegations of the parties before trial on 
the merits. Under this decree, Teamster Monitors have 
discovered and called the court’s attention to viola- 
tions of the union constitution which the plaintiffs did 
not specifically allege. 

This use of monitorship transfers some control over 
the litigation to court officers and shifts the financial 
burden of prosecuting the suit from the plaintiff to 
the organization’s treasury. While this apportion- 
ment of costs need not be an inevitable attribute of 
monitorship, in practice plaintiffs would probably not 
request monitors if costs were contingent upon the out- 
come of the suit, for, at the same financial risk, they 
could retain full control over the suit without monitor 
interference. 

In approving such procedures, the court must con- 
sider whether the remedy is a proper judicial device 
and whether it serves the best interests of all con- 
cerned. The enormity of the suit and the impossibility 
of defending successfully the rights of all the union 
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members through a private action may justify the 
unusual step of relieving plaintiffs’ investigating bur- 
den. And since the members or the organization are 
the prime beneficiaries of such a suit, it seems reason- 
able to assess the costs of monitorship against the 
association. On the other hand, the risk of paying 
litigation expenses if the suit fails acts as a deterrent 
to member-plaintiffs who might otherwise bring spu- 
rious or trivial actions. 

In the future, mutual consent to a monitorship will 
probably be confined to a few exceptional situations. 
Plaintiffs suing in good faith may find it advanta- 
geous to give up control over the suit in order to 
escape potential liability for costs. Plaintiffs will 
not lose all voice in the suit, since there is nothing in 
monitor procedures to prevent their appearance and 
argument when the court later holds hearings on moni- 
tor recommendations. And defendants may some- 
times approve a monitorship when a more drastic 
remedy, such as receivership or removal from office, 
is threatened. Or, defendants themselves may wish to 
“clean house”, especially if the complaint does not 
implicate all the officers of the association. But in 
the large number of suits attacking the incumbent 
management directly, defendants will hesitate to re- 
move plaintiff’s financial handicaps. 

In the cases where a consent decree cannot be ob- 
tained, the court must determine whether it can im- 
pose a monitorship without consent. In essence, such 
a procedure would resemble that of administrative 
agencies such as the NLRB. A nonconsent monitor- 
ship, however, would go one step further. While the 
cost of an agency investigation is placed upon the gen- 
eral public, the cost of monitor investigation would fall 
upon the organization nominally the defendant. 

The fundamental objection to a nonconsent monitor- 
ship is its breach with the adversary process, especial- 
ly its departure from the concept that a court must 
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decide cases according to the interests of the parties 
as the parties present them, because only the parties 
know best what their interests demand. 

An analogy to administrative agencies, in which the 
adversary requirement has been set aside, is defective. 
Unlike an administrative agency which continuously 
performs prosecutory activities, a court of general 
jurisdiction must also be concerned in all of its litiga- 
tion with its appearance as a noninitiating, impartial 
arbiter. Involvement as an active participant in pri- 
vate disputes, even if a clean separation of investi- 
gating and judicial functions is made, may detract 
from this aura of impartiality. 

The practical difficulty of evaluating the merits of 
any particular complaint also counsels against adop- 
tion of nonconsent monitorships, for the court must 
reach its decision with something less than full proof 
of the allegations. A requirement of full proof would 
leave little investigation for monitors to do, and plain- 
tiffs would be sure enough of victory to continue the 
suit under their own expense and control. The court’s 
prestige will suffer if it errs by appointing a moni- 
tor without adequate justification and thereby un- 
justly shifts the investigation burden and unneces- 
sarily scrutinizes the affairs of a private organization. 
Such errors might also encourage frivolous suits by 
removing the cost deterrent. These considerations sug- 
gest that future monitorships should be confined to 
appointments under a consent decree. 


The Effectiveness of Monitors 


The pervasive role of the Teamsters in the national 
economy and the internal structure of this union of- 
fered an unusual context for judicial intervention. The 
task of supervising this formidable organization has 
been impeded by a steady deterioration in Teamster- 
Monitor relations. The General Executive Board, 
through editorials in the International Teamster, have 
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charged the Monitors with improper interferences 
in union affairs and with wasteful expenditures. In 
turn, the Monitors have accused the Teamsters of har- 
assment. Teamster-supported petitions seeking to re- 
move several members of the Board of Monitors, in- 
cluding the chairman, have been filed with the district 
court. And a nightmarish deluge of procedural mo- 
tions has complicated the basic dispute over the inter- 
pretation of the consent decree. There have been 
thirty-five appeals from the district court and several 
petitions to the Supreme Court. Recently twenty-four 
motions were pending in the district court; earlier, 
nineteen petitions simultaneously competed for the 
attention of the appellate court. 

The Board of Monitors did produce some salutary 
results. An informal request that the Teamsters em- 
ploy an independent accounting firm to institute a fi- 
nancial and accounting survey was acceded to by the 
International. And the union consented to several of 
the formal Monitor Orders of Recommendation with- 
out resistance; they accepted a set of rules for local 
elections drafted after months of negotiation, and re- 
instated several union members who had been ex- 
pelled. Ten Orders of Recommendation, at first resist- 
ed by the Teamsters, were accepted after judicial 
approval and enforcement. These orders compelled the 
Teamsters to postpone particular local elections, file 
charges against corrupt local officials, clarify quali- 
fications for election to local office, and publish all 
Monitor recommendations in the International’s news- 
paper. But these achievements scarcely amount to 
significant reform. Despite two years of Monitor ac- 
tivity, the basic objective—a new convention with 
democratic procedures—has not been fulfilled. The 
Monitors have neither dealt effectively with corrup- 
tion, instituted democratic procedures, amended the 
International constitution, nor implemented a model 
code of local bylaws. Monitor treatment of individual 
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union member complaints has also been generally un- 
satisfactory. In addition, Monitor activity has con- 
sumed an exorbitant amount of court time and money; 
the latter cost, borne entirely by the Teamsters, may 
reach one-half million dollars. 

The over-all failure of the Teamster Monitorship 
is, in part, attributable to its uniqueness. Forced to 
formulate procedures by trial and error and to seek 
court approval at each stage, the Monitors have been 
administratively inefficient. And the Teamsters have 
been quick to test the legality of each new practice, 
further increasing the cost of and delay in Monitor 
operations. Confusion over the purpose of the Monitor- 
ship has compounded these administrative shortcom- 
ings. The imprecision and breadth of the consent de- 
cree have diluted its value as a guide. The decree has 
also invited impotency by the sheer size of the task it 
places before the Monitors. The number and variety 
of assigned objectives was overwhelming, ranging 
from general union democracy to elimination of indi- 
vidual instances of corruption. The enormity of the 
Teamsters Union adds to the difficulty. The general 
Objectives of “democratic” elections and “fidu- 
ciary” obligations have called for monitor skills be- 
yond those usually required of masters and receivers, 
and have intensified the difficulties in judicial evalu- 
ation of monitor performance. 

The failure of the Teamster Monitors can also be 
traced to acute personal differences. Former chair- 
man O’Donoghue conceived of the Monitor device as 
a potentially significant instrument for bringing de- 
mocracy to the labor movement, and eventually viewed 
the ouster of Teamster President James Hoffa as a 
prerequisite for union reform. Hoffa found the chair- 
manship of O’Donoghue particularly distasteful since 
the chairman, prior to his Teamster-approved appoint- 
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ment to the Board, represented the Teamsters in an 
earlier stage of the instant litigation and may have 
had information damaging to his former clients. Even 
more serious is the breakdown of intra-Board rapport. 
There is a total absence of harmony among the Board 
members. 

Because of the sensitive nature of labor relations, 
and labor’s generally suspicious and unco-operative 
attitude toward a historically hostile judiciary, judi- 
cial intervention in internal union affairs creates more 
serious problems than interference with other associa- 
tions. The personal confidence and loyalty of members 
essential to successful bargaining may be weak- 
ened by the imposition of external authority. Inter- 
vention may cast a continuing stigma on all segments 
of the union regardless of guilt, place the tenure of 
the officers in doubt, offer a focal point for adverse 
public opinion and dissident local minorities, and de- 
plete the union treasury. Or, if the intervention 
proves as ineffective as it was in the case of the 
Teamsters Monitors, it will further weaken the author- 
ity of the judiciary and may consolidate support for a 
possibly dishonest union administration. 

The Labor Management Reporting Act of 1959 trans- 
fers to the Secretary of Labor a significant number of 
the functions which would be exercised by a Board 
of Monitors. Since a difference in procedures and 
remedies may produce different results, courts of eq- 
uity should hesitate to use methods other than those 
outlined in the ’59 Act, even though the court’s policy 
objectives are in harmony with those of Congress; in- 
deed, some monitor functions may be pre-empted by 
exclusive delegation to the secretary. The Secretary is 
explicitly authorized to investigate rank and file com- 
plaints relating to most titles of the act, and to prose- 
cute actions for violations. If a violation of an elec- 
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tion procedure has been proved before a court, section 
402(c) explicitly delegates to the Secretary of Labor 
the authority to direct and supervise a new election. 

Some latitude remains, however. Where a local trus- 
teeship has been maintained for more than eighteen 
months and continuance of the trusteeship is found 
necessary, the Act authorizes a court to “retain juris- 
diction . . . on such conditions and for such period as 
it deems appropriate.” In the exercise of this juris- 
diction a Board of Monitors could conceivably be uti- 
lized to expedite discontinuance of the trusteeship. 
A court might still call upon a Board of Monitors to 
perform certain well-defined assignments such as 
drafting a new constitution or bylaws or instituting 
proper financial practices. 

The Board of Monitors may be a useful judicial in- 
strument in controversies less charged with hostility. 
Where legal remedies are inadequate because a com- 
plex fact situation necessitates a lengthy investigation 
of a specialized nature or some measure of judicial 
surveillance is called for, a device similar to the 
Teamster Monitors may be preferable to other forms 
of equitable relief. In common with masters and re- 
ceivers, monitors will provide expertness and techni- 
cal ability to assist the court. In contrast to the other 
two devices, monitors may in the future benefit from 
the co-operation which was hoped for but never ma- 
terialized in the Teamsters’ litigation. 

Monitors will prove most useful where a class suit is 
brought by the members of an organization and the 
problems involved are technical or complex. Utiliza- 
tion of a Board of Monitors might also be considered 
in contract litigation. Appointment of a board of mon- 
itors, which could oversee a technical situation over 
a long period of time and report on and prosecute 
violations of the decree, might make specific perform- 
ance practicable where it previously has been denied. 
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Additionally, if monitors succeed in their intended 
function of inducing co-operation of the parties, the 
court can supervise performance without the need to 
issue countless enforcing orders. 


Summary 

Failure of the Teamster experiment should not sug- 
gest rejection of monitorship as an equity technique. 
Further experience with this procedure may bring a 
clearer appreciation of the powers and functions most 
conducive to a successful monitorship; litigants and 
courts will then be able to frame more precise decrees 
which do not invite the constant, debilitating litigation 
inflicted on the Teamster Monitors. Experience may 
also lead to more selective application of monitor- 
ship, avoiding its use where the job is too large or 
where the likelihood of the litigants’ co-operation ap- 
pears slight. Finally, some procedural reforms might 
be undertaken, such as the addition of the subpoena 
power and elimination of intra-board personality 
clashes, either by the selection of an all-neutral panel 
or by the use of a one-man board. 

The court should consider, as it does in receivership 
and master cases: the need for personal action, spe- 
cialized knowledge or continuous supervision, the pos- 
sible damage to the organization, the expected dura- 
tion of the supervision, the intent of the parties, the 
nature of the interest threatened, and the probable 
achievements of the court officer in the context of 
the particular litigation. 








Some Guideposts for Administering 
Discipline 


Condensed from an article by Richard L. Schiffer, pub- 
lished in Personnel Magazine 32-38 (January-February, 
1961), and printed with permission from American Man- 
agement Association. Business address: 1515 Broadway, 
New York 36, N. Y. Single copy price $1.25 (nonmembers, 
$1.75). 


There are many ways, of course, of seeing to it that 
people toe the line, on and off the job. But in today’s 
unionized company, the harsh tactics or summary dis- 
missal once commonly used against those who trans- 
gressed company rules have been replaced by the for- 
malized procedure known as corrective discipline. 
Under this system, an employee can be disciplined 
only for “just cause” (or “good and sufficient cause” 
—or however the contract phrases it.) The discipli- 
nary action taken is of a kind that gives the employee 
an opportunity to mend his ways. Further, it is stated 
in writing, with a copy of the statement being given 
to the union. And finally, it is subject to protest and 
ultimately to appeal to an impartial tribunal, usually 
arbitration. 

Disputes over discipline constitute the largest group 
of grievances going to arbitration. While some of 
these cases are, of course, unavoidable, many arise 
simply because of management’s confusion over the 
basic principles of the corrective-discipline system. 
Still others might have been settled at an earlier 
step in the grievance procedure had more heed been 
paid to typical arbitration rulings on the point at is- 
sue. Here, then, is a brief review of the major errors 
in administering discipline, illustrated with some ac- 
tual arbitration cases. 
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What Is “Just Cause’? 


Arbitrators themselves define “just cause” in two 
different ways. One school holds that only two consid- 
erations are involved—whether the employee did in 
fact commit the improper act and, if so, whether he 
should have been punished for it. The trouble with 
this approach is that if the arbitrator thinks the pun- 
ishment actually was too severe for the offense, he 
will try to find some reason for not sustaining the 
company. 

The other school of thought adds a third element— 
whether the punishment fits the “crime”. If an arbi- 
trator from this school finds that the penalty imposed 
by the company was too severe, he will reduce it on 
the theory that the standard “just cause” gives him 
authority to do so. 

Many companies are plagued by the double-headed 
monster: what constitutes appropriate disciplinary ac- 
tion and how to make it stick. This particular bogey- 
man is the product of their own ignorance of the facts 
of labor-relations life. 

There are several points worth noting. For one, a 
secret dossier is worse than no dossier at all. Its con- 
tents can never be used against an employee, and its 
mere existence may be used by the union to substan- 
tiate a charge of discrimination. Similarly, a secret 
witness can do nothing but harm to management. 


What Grounds for Discharge? 


Management loses considerably more of its dis- 
charge than of its lighter discipline cases. The arbi- 
trator, himself a breadwinner, is usually loath to sus- 
tain “capital” punishment, particularly if the 
employee is somewhat advanced in years or has consid- 
erable length of service or family responsibilities. And 
for a first offense he is likely to do so only if the vio- 
lation constituted either a breach of a serious safety 
rule or practice—smoking in a volatile area, for in- 
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stance—or an act of serious moral wrongdoing, such as 
fighting with a weapon. 


Beware of “Double Jeopardy” 

Another big pitfall for management is “double 
jeopardy”. As a rule, the company has from three to 
five working days after the offense within which to 
decide what disciplinary action to take. Once the ac- 
tion has been taken, any subsequent imposition of a 
greater or additional punishment for the same wrong- 
ful act constitutes double jeopardy. 

Immediately after an offense has been committed, 
however, the guilty employee may be told by his 
supervisor to go home and wait until he hears from 
the company. In such a case, the company may, and 
should, refuse to pay the employee for the balance of 
that day. Of course, if it decides, upon review, that 
the supervisor’s action was not justified, it should pay 
the man for the time he lost. But no one could seri- 
ously contend that the employee has as yet been 
disciplined, for the supervisor’s step was purely a pre- 
ventive measure. “Discipline” involves manage- 
ment’s notifying the employee of the penalty it has 
decided upon. Any disciplinary action the com- 
pany takes after sending the man home will thus be 
the first and only punishment meted out. 

The “double jeopardy” charge arises also when 
management denies an employee a promotion or merit 
increase because of a bad conduct record. According 
to the union, he has already been disciplined, and the 
denial therefore amounts to punishing him again. 
“No,” says the arbitrator, “an employee’s past con- 
duct record is a legitimate evaluating factor.” In 
this connection, it should also be noted that when the 
company grants a promotion or merit increase, this, 
in effect, wipes out any previous black marks on the 
employee’s record. 
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Demotion vs. Discipline 


When it comes to dealing with poor work perform- 
ance, management’s action must be determined by 
whether incompetence or negligence is the cause of the 
inadequacy. Each has its own prescribed remedy, and 
using the wrong one is a fatal error. 

While management may, of course, discipline an 
employee for negligence, demotion is not a form of 
discipline. And while it may demote him for incom- 
petence, it may not discipline him for it. 


The Monkey Wrench in the Grievance Machinery 


If the contract does not spell out an orderly proce- 
dure for handling grievances, the employees and 
the union may raise them at any time or place and in 
any manner; but if it does establish such a proce- 
dure, they may not present their grievances except in 
the manner it sets forth. Accordingly, an employee 
may not refuse to follow any order given by his super- 
visor unless it requires him to commit an unlawful act, 
to run a health or safety risk not called for by the na- 
ture of his job, or to make a serious sacrifice. No mat- 
ter how strongly he may believe that it violates the 
contract or his contractual rights, he may not, on pain 
of disciplinary action, challenge its propriety except 
in accordance with the grievance machinery. 

A union representative has an even greater duty to 
respect and uphold the contract. Though a manage- 
ment order clearly violates the contract, he must ad- 
vise the employee to obey it. To do otherwise would 
subject him, as well as the balking employee, to dis- 
ciplinary action. Neither the employees nor the union 
may resort to self-help, or take it upon themselves to 
decide that the company had no right to give the 
order. Arbitrators uniformly hold that the company 
may discipline an employee for refusing to follow an 
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order even though the company was wrong in issuing 
it. 

Another cardinal rule is that discipline consists on- 
ly of action embodied in written statements of which 
the union has been given a copy. Oral warnings or 
reprimands thus will not support a discharge. This 
is not to say that the supervisor should not try to 
correct an employee through oral counseling. But when 
a situation demands disciplinary action, the company 
must execute the penalty in writing. 


Setting the Penalty 


The penalty should be determined by the first-line 
supervisor responsible for the employee after due 
consultation with his superiors. Unless the penalty is 
specified in the contract or rules, his decision should 
take into account such factors as the employee’s 
length of service, his conduct record, and any per- 
sonal difficulties or mitigating circumstances. There 
are two reasons why management should avoid im- 
posing the same punishment upon all employees who 
commit the same offense: first, this uniformity is in- 
compatible with “just cause”; and second, should 
there ever be a break in uniformity, the company 
would be open to a charge of discrimination. 

A written reprimand is the proper initial remedy 
for such simple offenses as unjustifiable refusal to 
work overtime, unexcused lateness or absence, leav- 
ing the workbench without permission, and so forth. 
For more serious offenses, such as creating a safety 
hazard or participating in a wildcat strike, suspen- 
sion would be in order. 

If the employee has received a written reprimand 
but commits the same improper act, or a comparable 
one, the next step is suspension. (Comparable acts 
are offenses related in nature—for example, horse- 
play, unauthorized departure from the work place, 
negligence, and refusal to work overtime, all of which 
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involve conduct at the workbench.) For actions that 
are not comparable or the same, the employer must 
follow separate chains of discipline. The employee 
who fails to respond to suspension forces the company 
to discharge him. 

In disciplining union officers and agents, an im- 
portant modification is needed: because of their dual 
role, and to overcome the charge of gunning for them, 
a second written reprimand should precede suspen- 
sion. 











Labor Arbitration Since Lincoln Mills 


Condensed from a comment in 34 Southern California 
Law Review 63-84 (Fall, 1960), and printed with permis- 
sion from Southern California Law Review. Business ad- 
dress: University of Southern California, University Park, 
Los Angeles 7, California. Single copy price, $1.50. 


In 1957 the Supreme Court of the United States, 
in Textile Workers v. Lincoln Mills, construed Sec- 
tion 301(a) of the Labor Management Relations Act 
of 1947 as authorizing the federal courts to specifical- 
ly enforce collective bargaining agreements to arbi- 
trate. 

The Court instructed the lower federal courts to 
fashion a federal substantive law of contracts, em- 
bodying, of course, arbitration, “from the policy of 
our national labor laws.” The Court might have 
evaded this far-reaching, ill-defined mandate. It 
could have applied the United States Arbitration 
Act, which three federal courts of appeals had found 
to justify federal court enforcement of labor arbitra- 
tion. 

It is submitted that in Section 301(a) the Court rec- 
ognized an opportunity and a duty to free labor ar- 
bitration from the judicial shackles which have often 
hampered arbitration, both commercial and labor. 

This comment undertakes to examine and evaluate 
the evolution, in the three years since Lincoln Mills, 
of the federal law of labor arbitration. Have meaning- 
ful arbitration principles evolved from “the policy 
of our national labor laws”? 


I. FEDERAL JUDICIAL ENFORCEMENT 
OF AGREEMENTS TO ARBITRATE 


The legislative history of the Labor Management 
Relations Act indicates that it was the intent of Con- 
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gress that collective bargaining contracts be enforce- 
able in the federal courts. Presumably this intended 
enforceability included the arbitration clauses of col- 
lective bargaining contracts. At least the Court in 
Lincoln Mills so held. 

Since “arbitration is an integral part of the system 
of (industrial) self-government,” (as stated by Dean 
Shulman) judicial intervention should be sufficiently 
limited so that “the going systems of self-government” 
will not be seriously affected. Thus, the courts should 
give the arbitrator as much authority as possible, using 
their powers only when needed to put “teeth” into 
that authority or to restrain such authority when it 
exceeds broadly defined jurisdictional bounds. To meet 
an objection voiced by Justice Frankfurter that the 
bargaining relationship cannot await lengthy litiga- 
tion, judicial procedures should be developed to ex- 
pedite arbitration. 


A. PROPOSALS: SCOPE OF ARBITRATOR’S AUTHORITY 


What then shall be the scope of the arbitrator’s 
authority? It has been suggested that the arbitrator 
be treated as a court of general jurisdiction; that the 
arbitrator determine whether the dispute is arbitrable 
and then determine the merits of the controversy. 
For such a system to succeed the arbitrator would 
need the power to force a recalcitrant party to submit 
to arbitration. The arbitrator need not have enforce- 
ment powers similar to contempt proceedings. Other 
pressures could be brought to bear. For example, up- 
on notice to the resisting party, the arbitrator could 
proceed to hear evidence and make an award. The 
failure of the resisting party to appear would not bar 
subsequent enforcement of the award in the courts. 

Such a system would fulfill most completely the 
goals set forth above: strengthening the systems of 
industrial self-government and expediting arbitration. 
However, to thus compel the resisting party to arbi- 
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trate, irrespective of the terms of the collective bar- 
gaining agreement, would violate the very essence of 
the consensual basis of labor arbitration. 

An approach which has received limited support is 
that the question of arbitrability is for the arbitrator 
in the first instance, the courts compelling the resist- 
ing party to arbitrate upon proof of an existing arbi- 
tration agreement between the parties and an allega- 
tion by the proponent of arbitration that the dispute 
is arbitrable under such agreement. 

The year after Lincoln Mills the First Circuit in 
Boston Mutual Life Ins. Co. v. Insurance Agents’ 
Union, rejected the grant of such broad authority to 
the arbitrator. Judge Wyzanski of the district court 
held that the question of arbitrability “should be left 
for initial consideration by the arbitrator, and should 
not be foreclosed by a court decision preceding the ar- 
bitrator’s opportunity to rule.” The court of appeals 
reversed, holding that the parties did not agree to 
submit to arbitration the preliminary issue of arbitra- 
bility. The court noted that arbitration rests upon a 
consensual basis and that the parties to the collective 
bargaining agreement are always free to provide for 
this broad jurisdiction in the arbitrator. To this ex- 
tent the decision cannot be criticised. 

The parties to collective bargaining agreements un- 
doubtedly are well aware that by proper language they 
ean confer jurisdiction on the arbitrator to determine 
arbitrability. That they do not utilize such language 
can mean only there is not a meeting of the minds 
that such broad authority should be conferred; and 
at least one side of the bargaining table is not yet 
ready to accede to a strong system of industrial self- 
government. So long as grievance arbitration remains 
voluntary the court cannot compel a party to proceed 
to an arbitration to which he has in “no way” 
agreed. 
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B. THE SUPREME COURT DEFINES THE SCOPE OF THE 
ARBITRATOR’S AUTHORITY 


The Supreme Court has recently criticised such 
“preoccupation with ordinary contract law” in labor 
arbitration decisions, noting that “the collective bar- 
gaining agreement . . . is more than a contract; it is 
a generalized code to govern a myriad of cases which 
the draftsmen cannot wholly anticipate.” Thus, the 
“run of arbitration cases ... become irrelevant.” 
The Court was thus reaffirming Lincoln Mills. 

In United Steelworkers v. Warrior & Gulf Nav. 
Co., the Court departed from the rule that an agreement 
to arbitrate a particular issue will not be implied. 
The Supreme Court, reversing the lower courts, 
declared that: “Apart from matters that the parties 
specifically exclude, all of the questions on which the 
parties disagree ... come within the scope of the 

. arbitration provisions of the collective agree- 
ment.” 

By footnote the Court reaffirmed the general rule 
that on a suit for specific performance the initial de- 
termination of arbitrability is for the court, unless 
the claimant can “clearly” show that such determi- 
nation is vested in the arbitrator. Thus, the lower 
court, before ordering the resisting party to arbi- 
trate, must determine that there is a collective bar- 
gaining agreement which provides for arbitration of 
disputes; that there is an existing dispute, and that 
there is no clause in the agreement which specifically 
deprives the arbitrator of jurisdiction over such dis- 
pute. 

To the extent that it broadens the scope of the ar- 
bitrator’s authority over industrial grievances this 
policy will strengthen industrial self-government. 
Unlike commercial arbitration, the alternative to the 
labor arbitrator is not the courts, it is industrial war- 
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fare and anarchy, the antithesis of self-government. 
Each limitation by the courts on the jurisdiction of 
the arbitrator narrows the area of industrial self- 
government and broadens the ambit of industrial an- 
archy. 

Related to the arbitrator’s jurisdiction under a col- 
lective bargaining agreement is the problem of “friv- 
olous” or “groundless” claims which involve a 
provision of the agreement which is subject to arbitra- 
tion. Will the court order arbitration, causing the re- 
spondent loss of time and money? In the recent United 
Steelworkers v. American Mfg. Co. case, the Supreme 
Court declared that those courts refusing to compel 
arbitration of frivolous claims arising under a collec- 
tive bargaining agreement ignore the directive of 
Lincoln Mills and instead have a “preoccupation 
with ordinary contract law.” 


C. PREARBITRATION PROBLEMS NOT YET RESOLVED 


It is the purpose of our national labor policy to 
promote industrial peace. Would not this national pol- 
icy be best effectuated if unresolved disputes about 
a new contract were subject to arbitration? 

In the sole federal case on this question, a case de- 
cided before Lincoln Mills, Judge Wyzanski, who is 
favorable to labor arbitration, refused to decree en- 
forcement of a prospective or quasi-legislative arbi- 
tration establishing “future labor conditions not spe- 
cifically envisaged in... (the) contract.” Judge 
Wyzanski declared that it seemed “undesirable to 
jump into what may be a bottomless pit of dispute 
over future working conditions. Perhaps on reflec- 
tion, no one would be happy to have judges again 
exercising quasi-legislative magistracy over labor 
problems of uncertain dimension.” As the rule of 
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private industrial law gains ascendency over indus- 
trial warfare, such reservations may prove archaic. 

A second prearbitration problem not yet resolved 
by the Supreme Court involves the question of wheth- 
er an individual employee may bring suit in a federal 
court to enforce arbitration rights under a collective 
bargaining agreement. Lincoln Mills specifically left 
this question open. Perhaps to permit such individ- 
ual action would violate the federal labor policy en- 
couraging collective action. 

A third unresolved labor arbitration problem re- 
lates both to prearbitral and postarbitral judicial 
review. Section 301(a) of the Labor Management Re- 
lations Act merely authorizes a federal district court 
to entertain “suits for violation of contracts between 
an employer and a labor organization.” What then 
is the availability of declarative relief? In a 1958 case 
Judge Wyzanski, after reviewing the legislative his- 
tory of Section 301, held that declarative relief is 
available in a labor arbitration case arising thereun- 
der. 

One rule of federal labor arbitration law, although 
settled, might bear further scrutiny to determine if 
rejecting it would better fulfill our goals of strength- 
ening and expediting labor arbitration. That is the 
rule permitting appeal of the order to proceed to ar- 
bitration. The Supreme Court in Goodall-Sanford 
Ine. v. United Textile Workers, companion case to Lin- 
coln Mills, held that, unlike cases arising under some 
sections of the United States Arbitration Act, “the 
right enforced here is one arising under § 301(a) of 
the Labor Management Relations Act of 1947. Arbi- 
tration is not merely a step in judicial enforcement 
of a claim nor auxiliary to a main proceeding, but 
the full relief sought. A decree under § 301(a) order- 
ing enforcement of an arbitration provision in a col- 
lective bargaining agreement is, therefore, a ‘final 
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decision’ within the meaning of 28 U.S.C. § 1291,” 
(and, as such, appealable). 

Assuming that the Court was correct in its inter- 
pretation of the statute, or at least that it will not 
change that interpretation, perhaps legislative mod- 
ification would be beneficial. Treating an order to 
proceed to arbitration as an interlocutory decree not 
subject to review might be the solution. This limita- 
tion on judicial review would not infringe on the 
rights of a party resisting arbitration. Such party 
could still raise the question of the arbitrator’s juris- 
diction when enforcement of the arbitral award is 
sought. At most, the resisting party would be put 
to the expense of an unwarranted arbitration. This 
seems to be a small price to pay for expediting the 
settlement of industrial grievances. Perhaps the leg- 
islative change should provide for the posting of bond 
by a proponent of arbitration who at the prearbitral 
stage wishes to avoid the delay of an appeal. If it 
later turns out that the lower court was wrong in 
finding that the arbitrator had jurisdiction, the bond 
would be used to pay the costs of the party resisting 
arbitration. 

One further problem, unresolved by Lincoln Mills, 
merits consideration: Can an employer secure effec- 
tive relief against a labor union which resorts 
to strike, boycott, or picketing to obtain a favorable 
disposition of a grievance instead of submitting the 
grievance to arbitration in accordance with the ap- 
plicable collective bargaining agreement? 

Section 4 of the Norris-La Guardia Act removes 
the jurisdiction of federal courts to grant injunctions 
of this type. The federal courts have _ repeat- 
edly held that Norris-La Guardia forbids the grant- 
ing of a strike injunction even though the contract 
provides that disputes are to be settled by arbitra- 
tion. If the federal labor policy is to be completely 
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effectuated and arbitration is to be substituted for 
strikes, then the courts not only must be prepared 
to order a union to arbitrate when it is the recalci- 
trant party, they must also be prepared to enjoin a 
union from striking about a matter subject to arbi- 
tration. 


Il. JUDICIAL REVIEW OF ARBITRAL AWARD 


There is a growing tendency among the courts to 
recognize that, especially in the case of labor arbi- 
tration, the arbitrator’s award should be confirmed 
and enforced by the courts when possible. The arbi- 
trator’s finding of fact is not to be disturbed and, 
in an unrestricted submission, his determination of 
the law will be sustained with few exceptions. How- 
ever, judicial relief against an arbitration award will 
be granted if the arbitrator had no jurisdiction to 
make the award. 

In the recent United Steelworkers v. Enterprise 
Wheel & Car Corp. case, the Supreme Court of the 
United States reaffirmed the postarbitral award 
principles stated above. The Supreme Court upheld 
the district court on this point, holding it is improper 
for the courts to review the merits of an arbitration 
award. The Court noted that “when an arbitrator 
is commissioned to interpret and apply the collective 
bargaining agreement, he is to bring his informed 
judgment to bear in order to reach a fair solution of 
a problem. This is especially true when it comes to 
formulating remedies. The Court held that an am- 
biguity in the arbitrator’s opinion may not be used 
as the basis of a finding that the arbitrator exceeded 
his authority. 

It is submitted that the principles of postarbitral 
review set forth above and reaffirmed by the Supreme 
Court are sound. In both prearbitral and postarbitral 
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judicial deliberations, the courts should restrict them- 
selves to a relatively limited determination of wheth- 
er the arbitrator has “jurisdiction.” 

Another principle reaffirmed in Enterprise Wheel 
is that the arbitrator’s award must be final and defi- 
nite. The Tenth Circuit Court of Appeals has enun- 
ciated the reason for this rule requiring finality: 
“Arbitration is designed to settle controversies and 
disputes between parties by a method other than 
through the regularly established tribunals of justice. 
Its purpose is to eliminate future disputes and liti- 
gation. To accomplish this, decisions arrived at by 
arbitrators must be final and complete and leave no 
doubt as to the manner in which they are to be made 
effective.” 


Ill. EFFECT OF LINCOLN MILLS ON STATE 
JURISDICTION OVER LABOR 
ARBITRATION 


Lincoln Mills was of course limited to those cases 
affecting interstate commerce. What of state court 
jurisdiction over labor arbitration cases affecting in- 
terstate commerce? Following Lincoln Mills, the su- 
preme courts of California and Kansas held state 
courts have concurrent jurisdiction with federal courts 
to compel arbitration under collective bargaining con- 
tracts affecting interstate commerce. 

Perhaps the soundest reason for permitting state 
court jurisdiction of Section 301 cases is a practical 
one. State court jurisdiction permits the expediting 
of arbitration where state court dockets are less 
crowded than those of the federal district courts. 

Must the state courts apply federal law? Lincoln 
Mills held that the federal courts must apply fed- 
eral and not state law in an action arising under Sec- 
tion 301. The theme of Lincoln Mills was the effec- 
tuation of our national labor policy through the 
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creation of a federal law of labor contracts. To avoid 
conflict and hence pre-emption, the state courts 
logically must apply federal law to arbitration cases 
arising out of collective bargaining agreements af- 
fecting interstate commerce. Yet the state courts 
have failed to do so. On two occasions the Supreme 
Court has denied certiorari where state courts applied 
state arbitration law, completely ignoring federal sub- 
stantive law. The lower federal courts have been 
emphatic that state courts must apply federal sub- 
stantive law and that either party may petition for 
removal to a federal district court. 

It is submitted that if in fact state court competence 
(to administer rights under Section 301) does exist, 
it must include the willingness and ability to partic- 
ipate in applying federal labor policies to labor ar- 
bitration cases. How else will a federal law of labor 
arbitration evolve? 

In 1959 Congress ceded to the states certain inter- 
state commerce labor relations over which the NLRB 
had refused jurisdiction. Did this cession narrow the 
scope of Section 301 in state labor cases? Section 301 
cases and NLRB cases are mutually exclusive. In 
cases arising under Section 301 the Board has no juris- 
diction to decline and the applicability of federal law 
to all interstate cases arising under Section 301 should 
not be impaired by the 1959 amendments. 

A most complex pre-emption problem merits clar- 
ification by the Supreme Court: May a state court 
compel arbitration where the dispute gives rise to 
both an arbitrable issue and an unfair labor prac- 
tice? 

The lower federal courts have developed a split 
jurisdiction theory, making a distinction between 
“contract provisions and matters committed exclu- 
sively to the Board,” and compel arbitration. The 
arbitrators themselves agree that they are not deprived 
of jurisdiction. The NLRB concurs. The state courts, 
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on the other hand, generally hold that they have no 
jurisdiction to compel arbitration where the NLRB 
has jurisdiction of the dispute. 

Is there a basis for pre-empting state, but no fed- 
eral, courts? Potentiality of conflict has become the 
basis of pre-emption in labor law. Where the poten- 
tiality of conflict is between the courts and the NLRB, 
whether the courts are state or federal should be im- 
material. The Supreme Court has recently so stated. 
Is there potentiality of conflict between the courts or 
the arbitrator on the one hand and the Board on 
the other? National labor policy strongly favors arbi- 
tration. To fulfill this policy the courts should use 
ingenuity to separate arbitrable issues from unfair 
labor practice issues. 

It is submitted that this approach of defining the 
doctrine of pre-emption to give the broadest scope pos- 
sible to the courts’ jurisdiction to compel arbitration, 
thus broadening the jurisdiction of the arbitrator, is 
consistent with the goal of strengthening “the going 
systems of (industrial) self-government.” 


IV. CONCLUSION 


Arbitration is a prime method of reducing indus- 
trial strife. Any rule of law which tends to impede 
arbitration encourages industrial strife. Therefore, it 
is submitted that rules of arbitration law should be 
adopted which expedite arbitration. 

Labor arbitration law should include principles: 
(1) resolving judicial doubts in favor of arbitrabil- 
ity; (2) granting the arbitrator jurisdiction over all 
disputes arising under the arbitration clause, even 
where the court does not consider a particular dispute 
to be meritorious; (3) enforcing quasi-legislative or 
prospective arbitration; (4) denying the right to ap- 
peal an adverse judicial decision prior to arbitration; 
(5) construing our national labor laws to permit in- 
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junction by a federal court of a strike which is called 
in breach of a contract to arbitrate; (6) prohibiting 
judicial review of the merits of the arbitral award, 
even where the arbitrator is “plainly” wrong; (7) 
permitting state court jurisdiction of Section 301 
cases—thus expediting arbitration where state court 
calendars are less crowded than federal district court 
calendars; (8) making sure that state courts apply 
the more “liberal” federal law in cases arising un- 
der Section 301; and (9) distinguishing, where possi- 
ble, arbitrable issues from unfair labor practice issues 
(whether they are, or are not, otherwise arbitrable) 
to restrict application of the possible doctrine of pre- 
emption of the arbitrator by the NLRB. The estab- 
lishment of these principles should be helpful in 
establishing the rule of law in industrial relations. 
The Supreme Court of the United States, both in 
Lincoln Mills and in its recent decision, has taken 
positive steps toward establishing the above principles 
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To date the number of emergency-creating labor 
disputes has been small, and in some instances the 
danger may have been exaggerated, but the compe- 
tition between democratic government and totalitar- 
ianism, and our needs for both military and economic 
strength, together with the growing dependence of 
each of us upon others in a specialized economy may 
make the problem more serious in the future than 
in the past. It is therefore of the utmost importance 
to consider possible alternatives so that we may be 
prepared for an intelligent choice of approaches when 
the next emergency arises. 


I. A BRIEF EXCURSION INTO HISTORY 


With the great extension of markets due to 
improved means of transportation, our ways of mak- 
ing a living became both more efficient and at the 
same time more dependent upon goods and services 
available by means of transportation. It was thus no 
accident that the first national emergency labor dis- 
putes occurred on the railroads. The great railway 
strike of 1877 occurred spontaneously without union 
direction in protest against wage cuts, and led to 
widespread rioting which was eventually put down 
with the aid of Federal troops. The lesson was 
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driven home to labor that better organization and 
avoidance of violence was essential to redress of its 
grievances, while the public learned that the use of 
troops leaves a heritage of bitterness which only time 
can erase. 

The Pullman strike of 1894 was led by the industry- 
wide American Railway Union. When the railroads 
sought to use replacements, violence resulted and 
again Federal troops were called out, leading to fur- 
ther violence which was ultimately crushed. Mean- 
while the Attorney General obtained an injunction 
not merely against violence but against any effort to 
persuade employees not to work. The Supreme Court 
held the injunction valid, holding that the Federal 
commerce power and its exercise in other statutes 
dealing with interstate commerce generally, gave the 
Federal courts inherent power to protect the commerce 
from obstruction. The injunction, while effective in 
halting the strike once the leaders were arrested, un- 
leashed a determined campaign which eventually led 
to the Norris-LaGuardia Act in 1932. The act, although 
in terms merely restricting the power of the federal 
courts to issue injunctions in labor disputes, was held 
in 1941 in United States v. Hutcheson to also preclude 
antitrust suits based upon trade union conduct which 
was not combined with employer violations of the 
antitrust laws. 

A third nationwide railway dispute in 1916 was 
dealt with in a different way. The railroads, however, 
rejected union demands for an 8-hour day without 
reduction in wages. Congress responded by passing 
the Adamson Act making the 8-hour day mandatory, 
and providing also that no reduction in pay be made 
during a temporary period during which the opera- 
tion of the plan was observed by a commission. This 
represented an innovation in several respects. First, 
the legislation dealt with the substantive issue in 
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dispute rather than merely seeking to ban a strike 
itself. Second, it created a temporary mandatory 
period as to part of the relief which it imposed. 

In 1926, the Railway Labor Act was enacted to pro- 
vide a permanent basis for resolving similar disputes. 
After the required procedures were exhausted, how- 
ever, a strike would be legally permissible under the 
Act. In 1946, a railway strike occurred and President 
Truman sought to deal with the emergency by pro- 
posing legislation which, in addition to permitting 
the President to ban emergency strikes by proclama- 
tion, would permit him to draft strikers into the Army 
if they persisted in refusing to work. The mere threat 
of such drastic action quickly ended the strike and 
no legislation resulted. 

The postwar coal strike of 1946 was terminated by 
the use of the World War II seizure statute and the 
granting of an injunction against the strike after sei- 
zure. Both the injunction and a fine imposed on the 
union were upheld by the Supreme Court, although 
the fine was modified. The Norris-LaGuardia Act was 
held inapplicable. 

The steel strike of 1952 was postponed by a Pres- 
idential seizure, but the Supreme Court held seizure 
beyond the President’s constitutional authority. The 
strike resumed after seizure ended. 

The steel strike of 1959 had already lasted for a 
considerable time when it was halted by an 80-day 
injunction under the national emergency provisions 
of the Taft-Hartley Act. The injunction, challenged 
by the union, was upheld by the Supreme Court on 
the ground that the shortage of steel affected defense 
production and therefore national safety. Widespread 
discussion of further measures which might be taken 
ensued and compulsory arbitration was frequently 
mentioned. In part to avoid any such eventuality, 
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a settlement was reached before the expiration of the 
injunction. 

No machinery for imposing an ultimate settlement 
in future emergency disputes which had not yet arisen 
has ever been adopted; rather an ad hoc approach has 
been used in which the precise treatment of a given 
dispute cannot be predicated in advance. Both the 
Taft-Hartley Act and the Railway Labor Act (as to 
major disputes over new contracts) embody this ad 
hoc principle because while they specify preliminary 
procedures which may be used in an effort to secure 
a settlement and during which a strike may be post- 
poned, the final outcome in case no settlement is 
reached is left open. 


II. THE AVAILABLE ALTERNATIVES 


A. THE AD HOC APPROACH 


The fundamental approach of the Taft-Hartley Act 
and the Railway Labor Act provides procedures for 
seeking a settlement, leaving open the possibility of 
further legislation should no settlement be forthcom- 
ing. This has the great advantage of tending to pro- 
mote a settlement without freezing in advance the 
responses which are available in the event no settle- 
ment is reached. 

The fact that the threat of possible legislation it- 
self may encourage a settlement counsels against the 
adoption of definitive procedures in advance of an 
actual case making it necessary, because this would 
in itself exhaust one of the most valuable weapons in 
our emergency dispute “arsenal”. Possible measures 
which could reasonably be enacted if necessary (al- 
though not adopted before necessary) must therefore 
be considered as part of implementing the ad hoc ap- 
proach itself. 
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B. OUTRIGHT PERMANENT STRIKE BANS 


One form of legislation which should not be 
threatened or considered is that which seeks to put 
down a strike without dealing in any way with the 
underlying substantive dispute. The great objections 
to any such approach are that only one side is coerced, 
resulting in unfairness, and that the situation is im- 
properly viewed as involving merely action by the 
employees alone rather than a dispute involving two 
parties, each of whom may have just claims. As 
in collective bargaining agreements, some form of 
arbitration or other settlement procedure would have 
to be the quid pro quo of a permanent no-strike rule. 


C. GOVERNMENTAL WAGE DETERMINATION 


Another alternative which we have wisely sought 
to avoid in the past is permanent determination of 
wages, hours, and working conditions by a govern- 
mental body, other than general statutory minimums. 
Political influence tends to replace economic needs 
as the chief governor of results, placing great strain 
upon the political institutions and not achieving the 
best allocation of economic resources. Furthermore, 
the control of one item tends to lead to the control 
of others. Finally, it is more difficult to maintain the 
impartiality of permanent regulatory bodies than had 
previously been supposed. 


D. COMPULSORY ARBITRATION 


Compulsory arbitration would be likely to result in 
the same disadvantages as direct governmental wage 
determination, since neither party would have an in- 
centive to agree to accept less than the arbitrator 
could be expected to award. Collective bargaining 
would tend to atrophy, and more and more disputes 
would tend to become “emergencies”. 
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In Charles Wolff Packing Co. v. Industrial Court, 
decided in 1923, Chief Justice Taft, speaking for a 
unanimous Court, held a Kansas statute providing for 
compulsory arbitration invalid. 

A general statute prescribing compulsory arbitra- 
tion in advance for all disputes which might be con- 
sidered emergencies at the time might fall within the 
ban of the Wolff decision unless later decisions have 
destroyed its validity as a precedent. A compulsory 
arbitration statute which did not compel individual 
employees to work nor require an employer to continue 
in business if he chose to withdraw entirely would 
not contravene any specific constitutional provisions, 
nor endanger interests which are inadequately pro- 
tected by the political restraints of democratic gov- 
ernments, nor the freedom of the political processes 
themselves, and therefore under the constitutional 
philosophy gradually evolved since 1937 judicial in- 
validation of such a statute should not be expected. 
Aside from doubts as to its validity, compulsory ar- 
bitration has not been considered an outstanding suc- 
cess where it has been tried. 

Proposals for special labor courts to settle indus- 
trial disputes would amount in the final analysis to 
the equivalent of either governmental wage determi- 
nation or compulsory arbitration, and therefore need 
not be separately considered. Government seizure also 
has many aspects in common with these two 
approaches, but because of its actual use in the past 
it merits special attention. 


E. SEIZURE 


Seizure backed up by the marshalling of the entire 
force of government to ban a strike, may well be 
effective in halting a stoppage. However, if no ma- 
chinery for settlement of the underlying dispute exists, 
seizure amounts to the mere banning of the strike 
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and nothing more. On the other hand, the government 
may decide to alter wages, hours, or working condi- 
tions to deal with the underlying dispute during sei- 
zure. The Supreme Court held, however, in United 
States v. Pewee Coal Co. that where this leads to in- 
creased costs which are met by the owners of the 
facilities in their capacity as actual managers of them, 
the owners are entitled to compensation from the 
government. This may be required for fairness to the 
owners, but it means that bargaining by the govern- 
ment over the underlying dispute is at the taxpayer’s 
expense, and amounts to a governmental subsidy. 

Furthermore, continued seizure may constitute a 
step toward governmental ownership of the facilities 
if the dispute is not settled, an ultimate outcome de- 
sired by neither labor, management, nor the public. 
Because of the problems which it entails, seizure 
would not be a wise method to follow except perhaps 
during an emergency strike which occurred during a 
highly temporary external national emergency as 
well. 


F. FULL PRODUCTION WITH PENALTIES TO INDUCE 
SETTLEMENT 


An ingenious suggestion has been advanced that 
both sides of a dispute might be required to continue 
full production, while losses similar to those caused 
by a strike might be imposed upon both parties by 
law until an agreement was reached, thus substitut- 
ing economic warfare affecting the parties only for 
economic warfare affecting the public as well. Un- 
fortunately, inherent difficulties make this suggestion 
impossible of operation in practice. The “statutory 
strike” could never closely approximate the effects 
of an actual strike, so that one party or the other 
would find an unfair advantage placed in the hands 
of the opponent, depending on the terms of the act. 
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The employees themselves would probably refuse to 
continue working if their wages were cut as part of 
governmental pressure for settlement of a dispute; 
without needing any orders from their union, they 
would turn the “statutory strike” into an actual 
strike. 

Another related proposal calls for only part of a 
nationwide industry to close down during a dispute 
while the remainder remains open to provide essen- 
tial goods or services. The great difficulty would 
come in seeking to determine how much should re- 
main open, which enterprises could close, and the ex- 
tent to which the earnings of employers remaining 
open and of employees working would be allocated 
to aid others in the industry. 


G. APPLICATION OF THE ANTITRUST LAWS OR 
OTHER ANTIMONOPOLY PROVISIONS 


In order to evaluate this approach it is essential 
to examine the concrete changes which it would seek 
to achieve. One possible objective would seek to break 
up industry-wide bargaining units into separate seg- 
ments so as to make it less likely that an entire crit- 
ical industry would be shut down at a single time. 
However, the underlying fact that wages, hours, and 
working conditions in an industry with a nationwide 
market cannot be set in each enterprise independently 
of what the others adopt, because of competitive ad- 
vantages and disadvantages which would result, can- 
not be changed by legislation, unless indeed we would 
seek to lessen interstate commerce and attempt to 
keep the industries themselves localized. Any such 
segmentation of an actually interdependent industry 
by statute is unworkable and should not be attempted. 

Where collective bargaining is carried on and both 
sides are bargaining as units, then the situation nor- 
mally contemplated under the antitrust laws, where 
one side cannot act jointly (leading to the need for 
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imposition of the same limitation of lack of joint ac- 
tion on the other side by law) does not exist. These 
facts are recognized in the antitrust exemptions which 
apply to collective bargaining. 

Employers would be wise to reappraise with great 
care the effect which any ban on industry-wide bar- 
gaining might have on their interests. A ban could 
be expected to prohibit employers from co-ordinating 
their approach to collective bargaining to the same 
extent that separate union bargaining or even sepa- 
rate unions for each employer would be required on 
the union side. Application of the antitrust laws would 
prohibit such conduct as joint lockout or pooling 
strike losses. 

Where an industry-wide union faces employers who 
are acting independently, the employers may be 
placed at a disadvantage. It might be more advan- 
tageous for them to seek to act jointly than to seek 
to apply antitrust principles to the unions with which 
they bargain. 

If the antitrust approach were applied and carried 
further than a ban on industry-wide bargaining, it 
would have to be designed to affect bargaining with- 
in separate enterprises. Any attempt to insist upon 
separate unions within a single enterprise would 
probably increase rather than lessen industrial strife, 
because as in the 1930’s, unions would be forced to 
fight for their survival by all the means at their dis- 
posal. To lessen rather than increase industrial 
strife, the weakening of union power would have to 
be so drastic as to cripple their power to strike. This 
would amount in substance to an attempt to ban strikes 
without dealing with the underlying industrial dis- 
putes. The country has already considered this ap- 
proach and rejected it. We should learn from our 
mistake and not seek to follow this approach a third 
time. 
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H. OTHER PROPOSALS 


The proposal for secret ballot votes among employ- 
ees to ascertain whether they actually are willing 
to accept the employer’s last offer, although the union 
would reject it, has been incorporated into the Taft- 
Hartley procedure, but has not proved highly success- 
ful. Employees usually support union demands. By 
rejecting the offer they gain the chance that the em- 
ployer will grant a more favorable contract than 
the rejected offer in order to avoid a strike. 

The fact-finding board required by the Taft-Hartley 
Act is specifically prohibited from making any recom- 
mendations, but this would not preclude the President 
from appointing a nonstatutory board to recommend 
a settlement. The pressure of public opinion may 
tend to lead to a settlement but this pressure is not 
always sufficient to avoid a stoppage. 

Permanent panels for specific industries have 
proved useful in several instances, but still leave open 
the question which we have been considering, namely, 
what is to be done if the preliminary procedures fail 
to lead to settlement. 

Finally, it has frequently been suggested that an 
“arsenal” of alternative procedures be provided, 
permitting the President to choose the most appro- 
priate approach to the particular case. This has the 
advantage of preserving uncertainty and thus helping 
to induce the parties to settle. However, it is still 
essential to find workable procedures which might 
be included in the “arsenal”. Unless the substantive 
procedures permitted by the “arsenal” are effective 
and in the public interest, the availability of a choice 
among them will not greatly aid the settlement of 
emergency disputes. 

There are simply no desirable solutions to the prob- 
lem. Therefore, from the point of view of the public 
the most important thing is for the parties themselves 
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to seek to bargain in good faith so that governmental 
intervention will not be required. The urgent need 
of the public for such bargaining must be made evi- 
dent in more specific form when an emergency dis- 
pute arises. 

This is the essence of the ad hoe approach which 
we have followed up to the present. The question 
which we face when specific emergencies arise is 
how this approach can best be implemented so as to 
lead to a settlement. 


Ill. IMPLEMENTING THE AD HOC 
APPROACH 


It is probable that should a national emergency 
dispute continue until it became intolerable, as near- 
ly occurred in 1952, or should a series of such disputes 
genuinely alarm the public, some form of compulsory 
settlement would be imposed by law in spite of the 
disadvantages. It is essential that the legislation to 
be considered in the event of no settlement be such 
that it could actually be adopted without carrying 
with it the full consequences of permanent compul- 
sory arbitration. Two types of legislation might ful- 
fill these requirements: 

(a) Substantive legislation could deal with the spe- 
cific issues in the particular dispute, as did the Adam- 
son Act. This approach is workable where the issues 
are of a structural nature, but not where they are 
chiefly monetary and thus less easily subject to leg- 
islative consideration. 

(b) A statute providing for a temporary period 
during which governmental recommendations for set- 
tlement would be mandatory on both parties until an 
agreement between them was reached, could be 
adopted if no settlement was reached. This would 
undoubtedly have some of the disadvantages of com- 
pulsory arbitration, but greatly lessened because of 
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the temporary nature. The ultimate sanction upon the 
expiration of the temporary period would still remain 
the ad hoc approach; intervention of the mandatory 
recommendation period would provide an incentive 
for the parties to settle while the emergency was fur- 
ther postponed. 

A provision might be presented in the form of an 
amendment to the emergency procedures of the Taft- 
Hartley Act extending the 80-day injunction for a 
specified limited time, and granting the court juris- 
diction to enjoin the parties from violating the terms 
of settlement recommended by a board appointed for 
the purpose. The fact-finding board authorized under 
the present provisions could serve this function if it 
were given the power. 

At one extreme, a statute providing for a temporary 
mandatory recommendation period might apply to 
one dispute in a single industry, expiring by its own 
force at the end of the particular dispute. However, 
a proposal for a statute not limited to a single dis- 
pute would be more effective in inducing settlement. 
The consequences of failing to reach agreement and 
thus making legislation necessary, would be more 
serious for the parties, even though not as serious as 
would permanent compulsory arbitration. 

If a more general statute is proposed, the definition 
of what constitutes an emergency may become im- 
portant. Serious harm must be threatened before we 
would be justified in incurring any of the disadvan- 
tages which any known form of intervention would 
involve. We have lived with strikes in most industries 
for many years, and although this has had its costs, 
free collective bargaining has probably led to more 
workable economic adjustments than would govern- 
ment compulsion. We have also preserved the indi- 
vidual liberties inherent in the right to strike. These 
considerations indicate an extremely narrow defini- 
tion of what constitutes a national emergency. It may 
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be preferable to leave this question to a case-by-case 
determination as the problem arises. 

A second question which would have to be considered 
in any statute applicable to more than a single dis- 
pute would be what criteria should guide the recom- 
mendation board in formulating its recommendations. 
If the public interest is to be the criterion for recom- 
mendations, it may be desirable for Congress to speci- 
fy some guiding standards. 

It is important that any criteria be both economical- 
ly sound, and also susceptible of popular understand- 
ing. Two basic considerations in arriving at standards 
appear sound: (1) the wages in any particular enter- 
prise or industry should tend to coincide with those 
paid for similar work in other enterprises or indus- 
tries; and (2) there should be an annual improvement 
based upon productivity in the economy as a whole, 
provided that the industry does not demonstrate an 
inability to pay. Greater profits or productivity in 
a particular industry should be reflected in the pos- 
sibility of lower prices to the consumer rather than 
in higher wages than in other industries. 

An important issue today is the problem of job in- 
security due to technological change. Therefore, 
another problem which might be dealt with by statu- 
tory criteria is that of technological unemployment 
and its counterpart, restrictive practices designed to 
avoid loss of jobs due to technological advance. It 
is not practicable to seek to act against restrictive 
practices designed to avoid loss of jobs unless some 
other means of protecting the interests of displaced 
employees is provided. This is particularly true if one 
objective is industrial peace. Statutory criteria might 
call for recommendations looking toward the elimina- 
tion of restrictive practices inconsistent with efficient 
operation during a reasonable period, together with 
measures to protect the interests of displaced employ- 
ees, such as supplemental unemployment benefits 
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and dismissal pay or, even more in the interests 
of the employees and of the public, provisions for 
retaining of displaced employees for other kinds of 
work at the industry’s expense. 

If a specific dispute turned largely on this issue, 
the likelihood of such legislation, if no settlement was 
reached, might lead to agreement between the parties 
without the necessity of a statute either dealing with 
this issue or providing for a mandatory recommenda- 
tion period. If a settlement was reached without the 
actual adoption of legislation, it might be postponed, 
or if felt desirable on its own merits it might never- 
theless be considered. The same considerations which 
have been discussed in reference to possible criteria 
for recommendations dealing with issues raised by 
technological change might also apply to substantive 
legislation dealing with this issue. Any statute must 
provide means of protecting the interests of displaced 
employees, or it would not be workable and its effect 
would probably be to intensify rather than diminish 
industrial strife. For example, a tax might be levied 
upon employers to finance a program for retaining 
displaced employees. 

The question of remedies for strikes in violation 
of existing or new provisions should be given atten- 
tion. Although only injunctive relief is authorized by 
the emergency provisions of the Taft-Hartley Act, the 
decision of the United States Court of Appeals for 
the Fifth Cireuit in Louisville & Nashville v. Brown, 
raises the possibility that damages might be granted, 
and granted not merely against the union but against 
the individual employees. Such an outcome is highly 
undesirable, because of the consequences for the in- 
dividual employee. We can never be so sure that we 
are right and the individual wrong as to adopt such 
a repressive attitude for participation in or instiga- 
tion of a peaceful strike. In the case of a wildcat 
strike, it is always possible that the union had failed 
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to represent the employee fairly or is dominated by 
interests hostile to him or is even a racketeer rather 
than a bona fide union. Compensatory damages can 
never be recovered from the individual employees, so 
that the entire purpose of such damages can only be 
punitive or disciplinary, in which light it is highly 
unwise. Damages against individual employees for 
peaceful strikes should be prohibited not merely as 
sanctions in emergency disputes, but also in any in- 
dustry affecting commerce, whatever the source of 
legal disapproval of the strike. 


IV. THE ARSENAL AT OUR DISPOSAL 


Let us take a hypothetical case and explore what 
means of dealing with emergency disputes are pres- 
ently available. The first step, of course, will be 
normal collective bargaining, and in the case of a 
railway dispute, the procedures specified in the Rail- 
way Labor Act. In a Taft-Hartley dispute, the 80- 
day injunction procedure may be employed. It ap- 
pears that the 80-day injunction procedure must be 
exhausted in a true emergency dispute as a prerequi- 
site to further measures. Let us assume that either 
the 80-day period or the procedures of the Railway 
Labor Act are about to run their course with no set- 
tlement in sight. 

In the case of the Taft-Hartley dispute, the method 
of recommended terms for settlement remains avail- 
able. Although the fact-finding board provided for 
by the statute is prohibited from making recommen- 
dations, nothing prevents the President from appoint- 
ing another body which can recommend settlement 
terms. The terms would not, of course, be binding, 
but would carry great weight with public opinion; 
their rejection by one or both parties would strength- 
en the hand of the President if he sought further 
legislation to deal with the dispute. Congress might 
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authorize the continuation of the injunction for an 
additional limited period such as a further 20 days 
during which recommendations would be developed. 

If the recommendation method alone did not lead 
to a settlement, the needs of national security or wel- 
fare, and public opinion, will ultimately force some 
form of compulsory settlement if no voluntary settle- 
ment is attained. The problem is to bring this fact 
to the attention of the parties in the concrete form 
of legislative proposals in the hope that they will 
prefer voluntary to compulsory settlement. 

Two types of legislation could be proposed which 
would exert pressure upon the parties and yet would 
be consistent with the public interest if ultimate adop- 
tion became necessary: (1) substantive legislation, 
and (2) legislation calling for a temporary period 
during which recommended settlement terms must be 
adhered to. 

In case the threat of such legislation does not lead 
to settlement of a dispute which has created a gen- 
uine emergency, the legislation should be adopted. In 
the unlikely event that such legislation, even in oper- 
ation, fails to resolve the dispute, but not before that 
time, more drastic temporary measures with ref- 
erence to the particular dispute alone might have to 
be reconsidered. 

Especially in key nationwide industries the power 
possessed by the parties must also imply a corres- 
ponding responsibility to act with awareness of the 
public interest. To the extent that the parties exercise 
such responsibility voluntarily, government interven- 
tion to enforce it can be avoided. The ad hoc ap- 
proach to emergency disputes seeks to intervene only 
to the extent actually necessary and not to intervene 
on a blanket basis unless experience shows that meas- 
ures short of this have been tried and failed. 

The course of action which has been outlined is 
available in an emergency dispute without any stat- 
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utory changes whatever in advance of the event. 
These approaches represent merely a further elabora- 
tion of the ad hoc approach which we have followed 
since the outright ban approach of 1894 has been 
abandoned. 

The only change in advance of an actual case re- 
quiring it, which would add flexibility, might be to 
permit the President to direct a board of inquiry ap- 
pointed under the Taft-Hartley Act to recommend 
terms of settlement if he finds that this might further 
the resolution of the dispute. However, what may 
be done in advance of the event is for careful study 
to be given to the alternatives which are presently 
available at the time an emergency dispute arises, so 
that an intelligent choice among these alternatives 
can be made when the need presents itself. 














To Bond or Not to Bond—Section 
502 of the Landrum-Griffin Act 


Condensed from an article by Frank J. Dugan, published 
in 49 The Georgetown Law Journal 70-83 (Fall 1960), 
and printed with permission from The Georgetown Law 
Journal. Business address: The Georgetown Law Journal 
Association, Washington, D. C. Single copy price $1.25. 


The object of this comment is to examine the history 
and language of the bonding provision of the Lan- 
drum-Griffin Act in order to evaluate the conflict of 
opinion now attending nonjudicial interpretations of 
it, and to raise several questions which the courts will 
doubtless be moved to resolve when finally confronted 
by a demand for definition. 

Among the many obvious problems raised by the 
language of this section 502, the following are most 
striking: 

1. Must the required bond be a personal bond or is 
some form of blanket position bonding also permitted? 

2. Does the section call for an honesty bond, merely 
covering the loss of union funds through dishonest 
or fraudulent acts, or does it contemplate coverage of 
the faithful performance of all duties of the official 
bonded? 

3. Should the bond afford protection from viola- 
tion by union officials of the fiduciary obligations im- 
posed by section 501 of the act, namely, conflict of 
interests and profiting-from-position situations? 

4. Must management-appointed trustees of a trust 
in which a labor organization is interested be bonded 
in the amount required by the statute? 

In an attempt to resolve problems that arose from 
the enactment of the bonding provision, the Secretary 
of Labor, James P. Mitchell, issued an interpretative 
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bulletin. The Secretary was not expressly authorized 
by the statute to issue regulations as to section 502. 
The Secretary admits that the correctness of his in- 
terpretation can be determined finally and authorita- 
tively only by the courts. 

The crux of disagreements with the bulletin, as 
raised by Senator Barry Goldwater of Arizona, is 
whether the Secretary correctly determined that un- 
ion personnel could be covered by position, schedule 
or blanket bonds and still comply with section 502. 

The Secretary points out that the language of the 
section requires that the bonds be “individual or 
schedule in form.” An examination of the authorities 
in the bonding field reveals that the act properly 
divides bonds into their two basic types: (1) individ- 
ual and (2) schedule. As the names indicate, the in- 
dividual bond covers a single person, while the sched- 
ule bond encompasses several persons or a group. In 
addition, both types of bonds are open to two descrip- 
tions—they may be either personal bonds or position 
bonds. If personal, the bond covers a particularly 
named individual or set of individuals, and normally 
requires an investigation of background and charac- 
ter. If of the position description, the bond covers a 
specified position regardless of who the occupant is, 
and no investigation is required. The Secretary of 
Labor found that the act made plain that individual 
bonds are to be personal in nature, issued to cover one 
named investigated person. But the Secretary thought 
that the act had not so clearly resolved the dichoto- 
mized quality of scheduled bonding. When more per- 
sons than one are to be covered by a single bond, it may 
be that the particular individuals are to be listed on 
the name schedule bond. But the schedule bond noted 
by the act can also be a blanket position protection, 
covering anyone and everyone in the offices listed on 
the schedule, without reference to their individual 
backgrounds and character. 
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In so selecting in favor of position bonding, Secre- 
tary Mitchell was undoubtedly influenced by certain 
serious practical problems which are likely to arise if 
personal bonding is required. To begin with, premium 
rates on personal bonds are extremely high compared 
to position bonds. Personal bonding would require an 
individual investigation of every person required to be 
bonded under the act—his background, his reputation, 
and any possible criminal record or connection. The 
task would be practically impossible and the costs 
certainly prohibitive. In addition, many officials who 
have long since proven their honesty and integrity in 
the labor movement might find it impossible to con- 
tinue performing their duties because a “picket-line” 
sentence incurred many years ago would prevent 
their obtaining a bond. 

At the core of the disagreement between Secretary 
Mitchell and Senator Goldwater is the fact that the 
basic premises from which each of these officials 
builds his argument represent conflicting philosophies 
as to the purpose of the bonding provision. Hither the 
section was intended to eliminate the untrustworthy 
from the labor movement by the requirement of per- 
sonal bonding and its concomitant personal investiga- 
tions, or the section was merely intended to protect 
union funds for the rank and file from the risk of 
substantial defalcations. An objective examination of 
the legislative history with respect to the bonding pro- 
vision seems clearly to indicate that, at the time of its 
enactment, Congress intended the bonding provi- 
sion act as a bar to the hoodlum element in the labor 
movement even though it meant higher premium rates 
for the required bonds. 

Not one Democratic voice was raised in Congress 
in opposition to the statements by Republican Senators 
and Representatives to the effect that a personal bond 
was intended. Indeed, Senator Wayne Morse (Dem.) 
of Oregon, a member of the conference committee, sup- 
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ported the proposition that personal bonding was 
intended by the provision when he related to the Senate 
his failure to have the conference committee amend 
the provision to permit position bonding. 

The Secretary of Labor states that the legislative 
history of the section is not so clear and convincing as 
to require personal bonding. Assuming, arguendo, that 
it is clear that Congress intended personal bonding, it 
is not too difficult to see why a person in the Secre- 
tary’s position would seize the opportunity presented 
by the patent ambiguity in the language of the act, 
and thereunder allow position bonding. Assume that 
the Secretary of Labor had adopted the interpretation 
that all persons required to be bonded under section 
502 would have to have a personal bond. 

First of all, the premium costs of such a bond would 
impose a substantial drain on union treasuries be- 
cause of the added expense of conducting the personal 
investigations required when issuing these bonds. 

Second, individual or personal bonding would not 
provide any greater protection for union funds than 
position bonding and thus would not justify the added 
expense on this account. 

Third, the necessity for personal investigations 
slows the process of obtaining the bonds necessary 
for these union officials to assume the performance of 
their duties and hence interferes with efficient inter- 
nal union administration. 

Fourth, the requirement of personal bonding would 
delegate to private. surety companies the right to in- 
vestigate and to determine whether a union official 
was fit to hold union office. 

Lastly, such a requirement would create bad labor 
relations since union officials would feel that they 
were singled out for discriminatory treatment in that 
corporate officials or bank officials need only use po- 
sition bonds rather than the personal bond. The Sec- 
retary of Labor appears to have taken the practical 
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way out in implementing a perhaps unworkable section 
of the new act. Indeed, a realization of these 
practical problems explains the change in position of 
Representative Robert P. Griffin (Mich.), cosponsor 
of the legislation, when he stated: “I’ve been con- 
cerned about the cost. We should wait until we have 
some experience with union officer bonding before we 
consider any drastic change that might place an un- 
reasonable burden on honest unions.” One might rea- 
sonably surmise that the next time Congress writes a 
bonding provision in a controversial field, it will con- 
sult the surety industry in advance. 

A further question left in doubt by the language of 
section 502 is whether the type of bond now required 
should encompass the faithful performance of the of- 
ficial’s duties, or whether it should merely cover loss 
resulting from dishonest or fraudulent acts. The stat- 
ute merely states that every official “who handles 
funds or other property thereof shall be bonded for 
the faithful discharge of his duties.” Secretary Mitch- 
ell has apparently interpreted this clause as requiring 
a bond that does not have as broad a coverage as might 
be required in the case of a public official. It appears 
that the Secretary has again been cost-conscious and 
has leaned toward the lower-premium honesty bond. 
The legislative history of the section sheds no light 
on this problem. 

The probabilities confronting the suretyship indus- 
try are obscure in the absence of a determination 
whether an “honesty” or “faithful discharge” bond 
is contemplated by the act, since limits of surety lia- 
bility will vary depending on the choice. Does “faith- 
ful discharge of the union official’s duties” mean ad- 
herence to the union’s constitution and bylaws, and 
to the provisions of the act? Does the fiduciary pro- 
vision, section 501, subject the union official to respon- 
sibilities not heretofore covered in the surety compa- 
ny’s intended bond coverage? 
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Allied to this problem is the question of whether 
the required bond should cover losses resulting from 
violations of the fiduciary obligations imposed by 
section 501 of the act. Assume that a union official 
accepts a bribe from management in order that the 
company receive favored treatment over other com- 
panies in the area. Under section 501 it is clear that 
a union member could force the dishonest union official 
to relinquish the bribe and pay it into the union 
treasury. Should the required bond be written so that 
the union could look to the surety company to recover 
the amount of the bribe rather than merely having re- 
course to the official? 

Again the cost of the more extensive coverage would 
be a factor pointing to higher premium rates, and 
this factor may have contributed to the definite “no” 
answer given the question by the Secretary of Labor. 
With no uncertainty he found the act not to require 
coverage of the obligations of section 501 by the new 
labor bond. His answer tends to corroborate the earlier 
inference that he does not foresee the need for a full 
faithful discharge bond, but rather tends toward a 
mere honesty bond; a faithful discharge bond would 
cover losses from violations of fiduciary obligations, 
while an honesty bond would not. 

The surety industry has responded with a consol- 
idated bond covering losses occasioned by the failure 
of the person bonded to faithfully discharge his duties 
in handling funds or other property of the union as 
prescribed by law or by the constitution and bylaws, 
or by resolution of the union’s governing body adopted 
thereunder. While the exact limitations of such a bond 
can only be determined by the courts, the coverage 
thus proposed is certainly more extensive than that 
which an honesty bond provides. 

Discussions with leading figures in suretyship cir- 
cles have revealed that the volume of business gener- 
ated by the bonding of an international union and its 
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hundreds of locals, coupled with the discounts al- 
lowed on the actual liability (as distinguished from 
the theoretical liability), places the cost of the new 
labor-organization bond at a figure which approxi- 
mates the cost of honesty bonds. 

By providing a bond which covers the “faithful 
discharge” of duties the surety industry has literally 
complied with the language of the statute. Since it ap- 
pears that the difference in rates between the hon- 
esty bond and the consolidated bond is insubstantial 
where contracted for in volume, it appears that the 
Secretary should revise his interpretations so as to 
give the union members the benefit of the more exten- 
sive protection. 

The major issue remaining in interpreting section 
502 is whether a management-appointed trustee of a 
trust in which a labor organization is interested must 
be bonded in the amount required by the statute. The 
language of the section is susceptible to two construc- 
tions which alternatively include or exclude trustees 
from the scope of the provision. The legislative his- 
tory on this point is completely inconclusive. Secre- 
tary Mitchell has concluded that management-appoint- 
ed trustees are within the coverage of section 502. An 
equitable view favors the interpretation adopted by 
the Secretary. 

A study of the bonding provision, then, and of the 
controversy surrounding it, reveals the creation of new 
obligations framed in hasty language. Given the tech- 
nicality of the bonding field to begin with, the execu- 
tive branch has in consequence been left with serious 
problems of enforcement. The Secretary of Labor has 
tentatively resolved these problems by interpreting 
the section in as workable and practicable a manner 
as possible. While it is true that he may be accused 
of having rewritten the statute in some instances, it 
is fair to assume that the courts will accept the reali- 
ties of the situation and act accordingly. 
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Condensed from an article by Arnold R. Weber, published 
in 14 Industrial and Labor Relations Review 185-205 
(January 1961), and printed with permission from Indus- 
trial and Labor Relations Review. Business address: 
Cornell University, Ithaca, New York. Single copy price 
$1.75. 


The McClellan Committee hearings on improper ac- 
tivities in the labor and management field divested 
trusteeship of its protective obscurity and exposed it to 
intense public surveillance. The congressional inves- 
tigations revealed that in specific situations trustee- 
ship had been used as a device for the repression of 
individual rights and other undesirable, if not illicit, 
purposes. Remedial legislation was subsequently in- 
corporated in Title III of the Labor-Management Re- 
porting and Disclosure Act of 1959. 

It is the purpose of this article to analyze the single 
union’s historical experience with trusteeship, af- 
fording some insight into the probable impact of Title 
III on trade union administration. The union in ques- 
tion is the International Chemical Workers Union. 


The Origins and Theory of Trusteeship 

Trusteeship describes a procedure by which an in- 
ternational union deprives an affiliated local (or any 
other subordinate body) of its autonomy in order to 
correct some irregularity in the local’s operations. The 
local union continues to exist as a going concern, but 
authority for the administration of its affairs is trans- 
ferred to a “trustee” who is appointed by, and acts 
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in the name of the international’s executive. The de- 
gree of control may involve only limited observation 
of the local’s activities or more drastic measures such 
as the removal of local union officers. 

This practice evolved as a concomitant of the rise 
of the national union and the ensuing expansion of 
the authority of the national executive. Trusteeship 
represented a fusion of two executive prerogatives: the 
“power to visit” and the “power to suspend or expel” 
local unions and other subordinate bodies. The “power 
to visit” was a consequence of the enlarged geograph- 
ical jurisdiction of the national trade unions which 
had emerged on the scene in the post-Civil War period. 
As a matter of course, the president was given the 
right to appoint a deputy to act on his behalf. This 
deputy, armed with the mildest power to intervene in 
local union affairs, was the forerunner of the latter- 
day trustee. 

As a model of the “new unionism,” the Cigar Mak- 
ers illustrates the emergent pattern of control asso- 
ciated with the contemporary notice of trusteeship. 
Beginning in 1879, the Cigar Makers embarked on a 
program of internal reorganization. 

Restructuring of local-national union relations re- 
quired some means of disciplining subordinate bodies 
for infractions of national law. First, the national 
union acquired the right to suspend or expel a local 
union for derelictions. In many instances, however, 
these measures proved to be inappropriate. There 
was a need for more flexible procedures which com- 
bined elements of discipline and administrative con- 
trol. 

The task of supervising the activities of the local 
unions was originally charged to functionaries desig- 
nated as “organizers”. The organizers’ formal duties 
included examining the financial accounts of the lo- 
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cals, instructing local union officers in the discharge of 
their duties, and performing any other service speci- 
fied by the national executive. 

With the continued expansion of the role of the 
national union, the requirements of executive supervi- 
sion were divided among two special purpose agents. 
In 1885, the office of “strike agent” was created. 
This agent was appointed by the president and might 
intervene in the affairs of a local in the event that 
the affiliate was engaged in a strike of more than eight 
weeks. The strike agent was joined by the “financier” 
in 1887. The latter was equivalent to a traveling audi- 
tor and arrived unexpectedly at individual locals to 
check on fiscal matters and guard against illegal ex- 
penditures. 

Parallel developments were noted in other unions 
during this period. By the turn of the century the 
principle of trusteeship, whether or not it was de- 
seribed by this term, was well-developed in American 
trade unionism. Considerable emphasis has been 
placed on the need for flexibility in applying trustee- 
ship in emergency situations. Subsequently, the scope 
of its application has been expanded to include in- 
stances of attempted secession, violations of bargain- 
ing agreements, communist domination, and intense 
factionalism which have weakened the effectiveness 
of the local union. 


Criticisms of Trusteeship 


In many international unions trusteeship has been 
used with restraint and good judgment. Nonetheless, 
trusteeship came under a cloud long before the revela- 
tions of the McClellan Committee. The over-all im- 
pression is that, while trusteeship may be an essential 
part of trade union administration, the exercise of this 
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power is fraught with so many perils that the interests 
of unionism are best served if it is rarely used. 

Three broad criticisms of trusteeship have been im- 
plicit in discussions of internal union affairs. First, 
it has been demonstrated that trusteeship has been 
an important element in the classical pattern of labor 
racketeering. 

Second, trusteeship has sometimes served to under- 
mine union democracy by nullifying local autonomy 
in vital functional areas and paving the way for the 
suppression of individual rights. The basis for assail- 
ing this practice as undemocratic then lies in the belief 
that it has been employed (1) without adequate jus- 
tification, (2) for excessive periods of time, and (3) to 
limit the exercise of rights which are unrelated to the 
initial reasons for the imposition of trusteeship. Per- 
haps the most notorious situation is that of the United 
Mine Workers, where over two-thirds of the districts 
have lost their autonomy, some for more than twenty 
years. 

Third, the substantive criticisms noted above have 
been magnified by the contention that the power to 
impose and maintain trusteeship has been exercised 
without adequate judicial safeguards. 

The McClellan committee’s main contribution con- 
sisted of casting the abuses in a more sensational light 
and demonstrating the extent of these irregularities 
in given unions, like the Teamsters and Operating En- 
gineers. 


Landrum-Griffin: Title III 


In contrast to the bitter debates in the 86th Con- 
gress over other labor reform issues, consideration of 
legislative proposals relating to trusteeships was not 
marked by active controversy. In its final form, Title 
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Ill of LMRDA of 1959 contained six provisions deal- 
ing with trusteeships.* 

Title III was the first provision of the new labor re- 
form act to be invoked by the Secretary of Labor. 
Thus, the government took the first steps to control 
the use of a venerable—and controversial—instrument 
of trade union administration. 


Development of Trusteeship in the ICWU 


The International Chemical Workers Union was 
chartered by the AFL in 1944 as an industrial union 
with jurisdiction over the “chemical and allied prod- 
ucts industries.” In the last six years total member- 
ship has fluctuated in a narrow range around the 
82,000 level, affiliated with approximately 400 locals 
scattered throughout the United States and Canada. 

The development of the power of trusteeship in the 
ICWU broadly recapitulates the evolution of this prac- 
tice in the trade union movement in general. The orig- 
inal constitution of the ICWU granted the internation- 
al president limited authority to “visit and inspect 
the office or affairs of any Local Union .. .” 

In 1945, shortly after the ICWU had been chartered, 
President H. A. Bradley asked the International Exec- 


* Briefly, they require a semiannual report on reason for trustee- 
ship, and participation by members in certain elections; establish- 
ment and administration only in accordance with constitution and 
bylaws of supervisory union and for stated purposes; make unlaw- 
ful certain practices on counting of votes in any convention or 
election, or transfer of receipts other than normal per capita tax 
and assessments; provide for investigation and civil action for re- 
lief by Secretary of Labor upon complaint of any member or subor- 
dinate body, or directly in federal district court by the union 
member or subordinate body; provide a presumption of validity 
for 18 months where trusteeship is properly established, but pre- 
sumption of invalidity after that period unless “clear and convine- 
ing proof” of necessity for continuance for lawful purpose shown; 
state that rights and remedies of the Title are in addition to “any 
and all other rights and remedies at law or in equity.”—Ed. Note. 
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utive Board to grant him the authority to exercise 
trusteeship over locals which engaged in unauthorized 
work stoppages. The executive board acceded to 
Bradley’s request on the condition that trusteeship 
would be applied only in “extreme emergencies.” 
With this development in the background, Bradley suc- 
cessfully pressed the 1946 convention for a formal con- 
stitutional amendment giving the president the power 
to place subordinate bodies under supervision. 

The constitutional standards concerning trustee- 
ships in the ICWU were far more permissive than the 
ordinances regulating this practice in most other un- 
ions. In the first place, the president was given vir- 
tual carte blanche in exercising the power of supervi- 
sion. Second, the constitution did not spell out the 
right of a local to appeal such presidential determina- 
tions to the executive board and the convention. And 
third, no time limits were set covering the duration of 
trusteeship. 

Some procedural safeguards were instituted in 1955, 
following accusations that the power of supervision 
had been used for political ends in the past. Under 
the revised constitution, the president still retains the 
authority to initiate supervision, but his actions are 
now subject to the approval or disapproval of the ex- 
ecutive board. Moreover, within ten days after trus- 
teeship has been imposed the president must file 
written charges against the particular local stating 
the reasons for exercising this power in each case. The 
local union also has the right to appeal the chief 
executive’s action to the executive board within thirty 
days. After the board has rendered its decision, the 
local may appeal its case to the convention, whose 
judgment is final. During the appeals procedure, su- 
pervision of the local union remains in effect pending 
the decision of the board. The board’s decision, in 
turn, stands until the convention has acted. 
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The Record of Trusteeship 


Between 1945 and mid-1959, ICWU locals were 
placed under supervision on seventy-one known occa- 
sions. From this total, data have been obtained for 
fifty-six different cases which provide the basis for 
the subsequent analysis. 

Administrative considerations have most frequently 
induced the chief executive to invoke the power of su- 
pervision. In seventeen such situations, international 
control has been asserted to remedy an actual, or 
threatened, breakdown of routine administrative pro- 
cedures within the local union. It has been a general 
practice to place a local under supervision when the 
plant where the local holds representation rights closes 
down or management reduces employment to a skele- 
ton force. The drastic reduction in employment may 
strip the local of all leadership as the officers are laid 
off and drop their affiliation with the union. If the 
local is ultimately disbanded, the international super- 
visor is on hand to preside over its dissolution by tak- 
ing custody of the local union charter and seizing the 
local’s assets in the name of the international. 

The need for the administrative control afforded by 
trusteeship also arises from other factors. The inter- 
national established supervision over Local 141, which 
was comprised of cotton compress workers in Cali- 
fornia, when it was revealed that none of the members 
was sufficiently literate to serve as an officer on his 
own initiative. In another case, trusteeship was insti- 
tuted to facilitate the amalgamation of several small 
locals in a given geographical area. 

The systematic exercise of trusteeship for adminis- 
trative reasons may be contrasted to other situations 
involving the defense of the union. On fifteen occa- 
sions, expeditious, and sometimes extreme, action has 
been taken to thwart threats to the security of the 
union. These threats have been posed by other un- 
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ions, the employer, or by schism groups within the 
international. 

Although by itself a raid by competing unions gen- 
erally has not been sufficient justification for placing 
the beset local under supervision, the power of trus- 
teeship has been invoked when there is evidence that 
the competing union has been abetted by local union- 
ists. 

Schisms within the international have stimulated 
the same speedy application of supervision as raids 
from outside the union. The tactical advantages of 
trusteeship were sharply revealed in this situation. 
That is, the more drastic action of expulsion would 
have played into the hands of the rival group by pav- 
ing the way for the assumption of the bargaining 
rights held by the local union. In addition, the im- 
position of supervision served to tie up the local’s 
funds and thus choked off a vital source of financial 
support of the schism group. 

Less dramatic have been the two instances where 
supervision has been exercised to prevent individual 
locals from disaffiliating from the ICWU and assum- 
ing the status of an independent union. Employer at- 
tacks on affiliated locals have also necessitated the 
use of trusteeship for the defense of the union. On 
two occasions, local unions found themselves in such 
an untenable position vis-a-vis the employer that the 
international was moved to assert what amounted 
to protective custody. In one case, involving Local 640 
of Picayune, Mississippi, the employer laid off all 
union officers without regard to seniority during the 
course of contract negotiations. When the regional 
director of the NLRB refused to act on unfair labor 
practice charges filed by the local, none of the union 
members who were still employed was willing to serve 
as an officer for fear of jeopardizing his job. Conse- 
quently, the international was obliged to establish 
trusteeship over the local. 
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The use of trusteeship to safeguard institutional 
security has been extended to other crises provoked 
by intralocal dissension. In the latter situation, execu- 
tive intervention has been resorted to either to restore 
the democratic rights of the rank and file, or to curb 
the internal disorders which have attended the overly 
vigorous exercise of these same membership preroga- 
tives. Thus a chronic disregard for the procedures 
spelled out by standard local union constitution has 
been the justification for invoking the power of super- 
vision in two cases. 

These instances of local autocracy contrast with 
six other episodes where the international has been 
moved to intercede in local union affairs because in- 
tense factionalism had brought “chaos, disorder and 
disunity” to the local. 

The international’s role of arbiter of intralocal dis- 
putes has been transformed into that of a policeman 
when a clear suspicion of corruption in a given local 
has come to light. The six instances where charges 
of corruption have led to the establishment of super- 
vision have generally involved malpractices similar 
to those revealed by the McClellan Committee. 

In addition to instances of outright corruption, the 
power of supervision has also been exercised to guard 
against the dissipation of union funds. Where corrup- 
tion generally involves some illegal or unconstitution- 
al behavior, “dissipation” has been identified with 
imprudent expenditures by either the local union 
membership or officers which offend standards of 
trade union morality or economy. For example, Local 
129, a small local whose membership and treasury 
were both dwindling, was placed in trusteeship when 
the details of a union-financed Sunday outing reached 
the international president. The field representative 
who investigated the affair reported that, “I am in- 
formed the refreshments for the ‘family picnic’ con- 
sisted of whiskey, beer and cold cuts, and there were 
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drawings for prizes, a radio and either one or two 
wrist watches. .. .” 

In only two instances—both involving wildcat 
strikes—has supervision been established to discipline 
a local union and force adherence to contractual obliga- 
tions. 

Control of a less principled nature was at issue in 
the two instances where the power of supervision was 
exercised for political purposes. In this context, Local 
526 was brought under supervision in 1954 by Presi- 
dent Bradley to facilitate the transfer of local union 
funds to Bradley’s political war chest. Because the in- 
ternational secretary-treasurer had aligned himself 
with the opposition faction, Bradley’s access to the 
ICWU’s treasury had been blocked, and he was forced 
to use other measures to finance his campaign. By his 
own account, approximately $5,000 was “contributed” 
by Local 526 to Bradley’s cause while that unit was 
in trusteeship. 

The use of supervision as a device for political con- 
trol is further revealed in the case of Local 155. Brad- 
ley imposed supervision on Local 155, justifying this 
extreme step by the relatively innocuous charges that 
the affiliate had hired an attorney without obtaining 
the approval of the international. It was clear that 
Bradley’s primary aim was to squelch a vociferous 
opposition group. 

Political factors were determinate in maintaining 
trusteeship in at least three situations once the original 
irregularities were remedied. In addition, the distinc- 
tion between the different categories of causal factors 
sometimes was blurred in specific cases. 


The Process of Trusteeship 


In the ICWU, the process of trusteeship has been 
characterized by considerable administrative flexibili- 
ty. Both substantive and procedural matters have been 
subject to ad hoc determinations rather than the ap- 
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plication of well-defined policies. The primary sources 
of information have been the international vice presi- 
dents and field representatives. In addition, rank-and- 
file members have often carried their complaints di- 
rectly to the international president and petitioned 
for his intervention. 

Once the president has evaluated the available 
information and decided that the situation warrants 
action, he must next determine the necessary degree 
of intervention. The ICWU constitution actually pro- 
vides for two forms of control: supervision and receiv- 
ership. The imposition of “receivership” alone con- 
fers only the authority for the receiver to handle the 
financial affairs of the local. All other matters are 
subject to the autonomous determinations of the local 
union’s membership and elected officers. Technically, 
“supervision,” by itself, gives the international presi- 
dent discretionary power in all nonfiscal areas of de- 
cision-making—including the calling and conduct of 
meetings, the selection and tenure of local union of- 
ficers, and all aspects of collective bargaining. In 
practice, where supervision is involved, it is invariably 
linked with receivership so that the president is armed 
with plenary authority with respect both to financial 
and nonfinancial matters. 

Once the form of control has been determined, 
four additional steps must be taken before a trus- 
teeship is firmly established. First, the local must be 
notified of the suspension of its autonomy. The presi- 
dent is required to file normal charges in writing 
against the local union involved within ten days after 
supervision has been imposed. 

Second, the international president must appoint a 
supervisor, or deputy, to act in his name in overseeing 
the affairs of the trusteed local. 

Third, the international president must decide what 
elements of his plenary administrative power are to 
be delegated to the supervisor. The supervisor is 
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generally afforded wide latitude, subject to the con- 
tinuing approval of the president. 

Finally, the chief executive must certify the shift 
in authority over the local union’s affairs to the im- 
portant external organizations with which the local 
deals. This means informing the employer who is a 
party to the particular collective bargaining relation- 
ship and the bank which handles the local’s finan- 
cial accounts. 

The completion of these preliminaries sets the stage 
for concrete corrective action by the supervisor. Ob- 
viously, a primary consideration is to fashion remedies 
which are appropriate to the circumstances which 
gave rise to the imposition of trusteeship. Thus, where 
administrative factors are paramount, the major task 
of the supervisor usually is to effectuate the dissolu- 
tion of the local. In cases involving the ineptness of 
the local union leadership, supervision has been a 
mechanism for carrying out an intensive educational 
program covering the rudiments of trade union ad- 
ministration. 

The remedy for the dissipation of funds has also 
followed a standard pattern. As a first step, the su- 
pervisor immediately asserts complete control over all 
assets of the local. An exhaustive audit is then con- 
ducted to determine the nature and magnitude of the 
local’s profligacy. The results of the audit then pro- 
vide the text for a stern discourse on trade union 
economy and for a local union declaration of future fi- 
nancial restraint. 

The supervisor’s role has been especially demanding 
in situations associated with the defense of the union. 
In such situations he must assert firm control over the 
convening and conduct of local union meetings to pre- 
vent the membership from entertaining motions to 
disaffiliate from the international. Local union lead- 
ers who have allied themselves with the dissidents 
are promptly removed from office and subsequent elec- 
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tions are held in abeyance if there is any likelihood 
that disloyal elements will win a majority vote. If 
the dispute is brought to an NLRB representation 
election, moreover, the supervisor must conduct a coun- 
tercampaign against the rival union. Of the thirteen 
cases of trusteeship arising from dual unionism or 
schism movements, the ICWU eventually lost eight 
locals. 

In cases involving the disciplining of locals for un- 
authorized strikes, the supervisor’s efforts to get the 
members to abandon the strike have been interpreted 
by the local union as intervention on behalf of the em- 
ployer. Local 93’s ire found expression in a successful 
shift in affiliation from the ICWU to the CIO Chemi- 
cal Workers. 

The process of supervision in cases of alleged corrup- 
tion generally has been more painstaking than dramat- 
ic. The supervisor’s major responsibility has been to 
conduct an intensive investigation of the specific ac- 
cusations. The disclosure of major irregularities in 
the administration of welfare funds and general union 
expenditures then necessitated the establishment of 
safeguards to prevent the recurrence of such prac- 
tices. 

Two aspects of the process of supervision require 
special scrutiny: the voting rights of trusteed locals at 
the international convention and the disposition of 
local union funds. On the first count, the ICWU con- 
stitution does not explicitly deal with the voting rights 
of locals under supervision. Locals under supervision 
have generally been given the right to select their own 
representatives to the convention provided that they 
have met other constitutional requirements, including 
payment of their per capita taxes. 

In addition to the previously cited case of Local 526, 
it was charged that Bradley transferred $24,000 
from Local 521 and $1,000 from Local 467 to his “pri- 
vate fund” during the 1954 political struggle. Aside 
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from these incidents, no other cases have been dis- 
closed where the funds of trusteed locals were ac- 
quired by international officials for either licit or 
illicit purposes. 

Twenty cases of trusteeship were terminated when 
the supervisor formally closed out the local as a going 
concern. Such action followed the complete curtail- 
ment of employment in the bargaining unit or unsuc- 
cessful efforts to thwart dual union activity. On oc- 
casion, local union charters were revoked to sever 
ICWU connections with racketeering elements. A sim- 
ilar approach was used to terminate a trusteeship 
which had been established because of the lack of lit- 
erate leadership. The local was amalgamated with 
another local. 

In twenty-three additional cases, supervision re- 
sulted in the full restoration of autonomy. The fact 
that less than half of the locals which have been 
placed under supervision have ultimately regained an 
autonomous status indicates, however, that trustee- 
ship has not afforded a pat solution to the ICWU’s 
problems. 

The adequacy of internal appeals procedures is an 
issue of major importance in assessing the process of 
supervision in a given international union. Until 1955, 
the ICWU omitted any formal provision for appealing 
either the imposition of supervision or the actions 
which were taken incident to the process of supervi- 
sion. It was possible, however, for a local or ag- 
grieved individual to seek relief from executive orders 
issued during the course of supervision which dealt 
with matters which could be appealed under other 
provisions of the ICWU constitution. This legal tac- 
tic was used, with some variation, in three cases. The 
appeals procedures established in 1955 to guard against 
the arbitrary use of supervision have been tested 
only once. 
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The Duration of Trusteeship 


Once the process of trusteeship is set in motion, its 
duration cannot be readily predicted. The ICWU con- 
stitution has never prescribed a maximum time limit 
for executive supervision. On the basis of the cases 
examined here, however, the duration of trusteeship in 
the ICWU actually has varied within a relatively lim- 
ited range. 

The case of the shortest duration lasted only two 
weeks, while at the other end of the distribution, the 
most extended instance of trusteeship was maintained 
for five years and three months. The median time 
period for all the cases cited in the sample above was 
twelve months. The data also reveal that twelve 
cases, or 31 per cent of the total, lasted more than 
the eighteen-month time limit on the presumption of 
validity specified by Title III of the labor reform law. 

Kight cases of supervision were still in process at 
the time the data were collected for this study. Of 
the eight cases, three had been in effect for less than 
six months, one for more than six months but less 
than a year, two for more than two years but less 
than three, and two for more than three years. If these 
data are included in the compilation, the median re- 
mains unchanged, but now sixteen out of thirty-nine, or 
41 per cent of the cases, had a duration greater than 
the critical eighteen-month time limit. 

A majority of the cases were concluded in less than 
twelve months, but if final action was not taken within 
a year, supervision was likely to endure for two years 
or more. First, there is some relationship between the 
duration of trusteeship and the reason for assuming 
trusteeship. Thus, in five of the eleven cases which 
lasted more than two years, supervision was initially 
imposed for the defense of the union against rival 
union or employer attacks. In such situations, the in- 
ternational has usually acted with great caution and 
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has maintained supervision until the threat to the 
union has been clearly averted. 

Cases involving financial dissipation or corruption, 
on the other hand, have often been brought to a quick 
conclusion. Once the nature and extent of irregulari- 
ties are ascertained, in most cases the supervisor can 
quickly and vigorously apply the appropriate internal 
remedies. 

Second, the duration of trusteeship tends to reflect 
the reaction of the supervised local to the loss of its 
autonomy. If the local, and especially its officers, 
actively co-operate with the supervisor to correct the 
problems which caused it to fall from good standing, 
the period of trusteeship is likely to be brief. In con- 
trast, intransigence on the part of the trusteed local 
may be expected to extend the duration of trusteeship. 

Third, the final disposition of a case has, to some 
extent, determined the duration of supervision. Thus 
the restoration of autonomy will tend to be a more 
extended process than alternative forms of disposi- 
tion, such as revocation of the trusteed local’s char- 
ter. 

The preceding discussion should not imply that 
the duration of supervision is completely outside the 
control of the international. Those instances where 
supervision has been imposed for political reasons, by 
definition, are subject to explicit executive determina- 
tion. The vigor and skill with which the process of 
supervision is carried out is also important. Shortly 
after he took office, President Mitchell initiated a 
review of all current cases of trusteeship and found 
that two locals had been kept in supervision for over 
three years because of the indifference of the super- 
visors and supervisees alike. Indeed, the most extend- 
ed instance of trusteeship, lasting more than five 
years, involved long-standing administrative neglect 
by the international. 
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Trusteeship and Public Policy 


While the ICWU’s record with respect to trustee- 
ship is not unblemished, it does not conform to the 
pattern described by the McClellan Committee. A 
few abuses were noted, but some of these situations 
were rectified before the commission of irreparable 
harm, and together they do not present a general pic- 
ture of illicit or unethical behavior. On the other hand, 
it is clear that the power of trusteeship has afforded 
the international president the degree of flexibility 
and freedom of action necessary for effective trade 
union administration in the face of internal or external 
threats to the stability of the organization. 

This analysis of trusteeship indicates that several 
beneficial consequences may be derived from the ap- 
plication of Title III. First, the required submission 
of semiannual reports may be expected to regularize 
the administration of trusteeship within the interna- 
tional union. As the eighteen-month time limit on the 
presumption of validity approaches, the international 
president doubtless will make this an occasion for a 
serious re-evaluation of each trusteeship and the ad- 
visability of its continuance. 

Second, Title III appears to remove conclusively 
the temptations to which the executive succumbed in 
the past. It now appears difficult, if not impossible, 
for international officials to carry out “raids” on the 
treasuries of trusteed locals. 

Other specifie provisions of Title IIT do not hold out 
the promise of effectively remedying the problems 
with which they are intended to deal. The reform bill 
makes some effort to prescribe minimal standards of 
due process for the establishment of trusteeship. The 
relevant clause states that the imposition of trustee- 
ship must be “authorized or ratified after a fair hear- 
ing before such organization’s executive board or other 
body authorized by its constitution.” Once a trus- 
teeship is imposed, ratification is likely to be automat- 
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ic when the executive board is confronted with a fait 
accompli. Unless the board is independent of the 
president, this procedural requirement, by itself, will 
not restrain the hasty and indiscriminate exercise of 
trusteeship. 

Nor does Title III give any firm assurance that trus- 
teeship will not be used for purposes of political con- 
trol of local unions in the future. Few local unions 
are so perfectly administered by its officers that it 
could not be called to account for some irregularity in 
its operations. The president will have wide discre- 
tion in selecting a reason which objectively justifies 
international intervention even though the primary 
motivation is political control. The politically moti- 
vated union executive will also be afforded some pro- 
tection by the legal presumption that a trusteeship is 
valid for eighteen months in the absence of “clear and 
convincing proof” that it was not established in good 
faith for lawful purposes. 

The major problem in the application of Title ITI, 
as revealed by the ICWU data, will be the status of 
trusteeships which have been established for the de- 
fense of the union, especially where dual union or 
schism movements are involved. There may be some 
uncertainty concerning the legality of a trusteeship 
imposed to prevent a local union from changing its 
affiliation in view of a national labor policy which 
strongly endorses the principle of worker-free choice 
in the selection of a union. Conversely, it is difficult 
to defend the equity of a law which would force an 
international to sit by idly while dissidents use local 
union funds to undermine the parent organization. 

Some of organized labor’s most strenuous criticism 
of Title III was directed at that provision which per- 
mits individuals, as well as the Secretary of Labor, to 
file suit in the federal courts in connection with an 
alleged violation of the law. It was feared that this 
provision would open the way to indiscriminate suits 
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by malcontents and opportunists who would seek to 
overturn legitimate trusteeships. And because the fed- 
eral courts have the power to issue an injunction as a 
temporary remedy, the administration of trusteeship 
in given cases might be substantially impaired. On 
the basis of the ICWU’s experience, this danger seems 
to be prominent in those cases involving intralocal dis- 
sension and the defense of the union. The full extent 
of the danger, however, will be determined by the 
attitudes of the court as revealed in specific cases. 
Over-all, the provisions of the new labor legisla- 
tion governing trusteeships will probably cause the in- 
ternational to exercise the power of trusteeship with 
greater restraint and deliberation in the future. With 
the passage of Title III, the chief executive must now 
estimate the possibility of a government investigation 
of his actions, prolonged litigation, and judicial cen- 
sure. Thus, the exercise of the power of trusteeship 
may carry a price which was not present in the past. 
Such calculations will probably be of great signifi- 
cance in the marginal cases. Assuming that it is in 
the public’s interest to have the international err on 
the side of autonomy rather than control, then Title 
III may be said to be sound public policy. It is clear, 
however, that government regulation, like trustee- 
ship itself, can offer only a limited solution to the in- 
ternal problems of American trade unionism. 














SGO—RNDTGAGRTS 








STRIKES AND BOYCOTTS—EMERGENCY _IN- 
JUNCTION PROCEDURE UNDER LABOR 
MANAGEMENT RELATIONS ACT UPHELD 


Condensed from 39 Texas Law Review 237-241 (December 
1960) and printed with permission from Texas Law Re- 
view. Business address: The University of Texas School 
of Law, Austin, Texas. Single copy price $2.50. 


United Steelworkers of America v. United States, 361 
U.S. 39 (1959). 

The union called an industry-wide strike after fail- 
ing to reach a contract agreement with the steel com- 
panies. After nearly three months, the President cre- 
ated a board of inquiry pursuant to terms of the 
Labor Management Relations Act. Upon this board’s 
report of no prospect for an early cessation of the 
strike, the Attorney General instituted an action to 
enjoin the strike. The district court granted the in- 
junction and was affirmed by the court of appeals. 
Affirmed. The lower courts properly concluded that 
the “national safety” was imperiled by the strike, 
thus satisfying the statutory requirement for injunc- 
tive relief. Furthermore, the statute does not violate 
the constitutional limitation prohibiting courts from 
exercising powers of a legislative or executive nature. 

The “Taft-Hartley Act” provides for injunctive re- 
lief if the district court finds that a threatened or 
actual strike affects all, or a substantial part, of an 
industry subject to the Act and that, if permitted to 
occur or to continue, “will imperil the national health 
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or safety.” The statute further provides specific pro- 
cedural devices and limitations to guard against abuse 
application of this injunctive power. Maximum dura- 
tion of the injunction is eighty days, during which time 
statutory procedures designed to encourage a settle- 
ment between the parties are fully implemented. 

Opposing the injunction, the union first challenged 
the constitutionality of the emergency provisions of 
the Labor Management Relations Act. It was argued 
that the Government’s suit did not present a case of 
controversy within the meaning of Article III of the 
Constitution, and that, therefore, the courts were 
without jurisdiction. This argument was based on the 
contention that the statute does not establish any 
“standard of lawful or unlawful conduct on the part 
of labor or management,” thus precluding any jus- 
ticiable issue thereunder. Instead, according to the 
union, the courts were being asked to legislate policy. 
The majority concluded that there was a justiciable 
issue because the statute recognizes a public right to 
have production in vital industries resumed, at least 
temporarily, when national health or safety is imper- 
iled, and the government is designated to enforce this 
public right. 

The union’s second contention challenged the find- 
ing of fact that the strike imperiled the “national 
health or safety”. Relying upon evidence of the 
strike’s effect on particular defense projects, the ma- 
jority concluded that the national safety was in fact 
imperiled. The majority viewed the actual percent- 
age of steel used for defense purposes as irrelevant, 
since specific defense projects were found to be af- 
fected by the strike. 

The parties had also argued the meaning of nation- 
al health, but since a finding of peril to health or 
safety is sufficient under the statute, the majority 
regarded a discussion of health unnecessary. The gov- 
ernment had insisted that national health compre- 
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hends the country’s general well-being or economic 
health. The union’s view was that the Act was in- 
tended simply to protect the physical health of the 
nation—heating of homes, delivery of milk, protection 
of hospitals. 

The final significant question raised by the union 
was whether or not the district court could exercise 
any discretion as to the granting or denying of in- 
junctive relief, or as to the scope thereof, once the 
requisite peril was found to exist. The union’s argu- 
ment was that this case represented but another ap- 
peal to the equity powers of the federal judiciary to 
grant injunctive relief within its discretion, fashioning 
its decree according to the requirements of the par- 
ticular case. Consequently, the court’s injunction 
should not cover all the strikers, but only those whose 
inactivity actually caused the existing peril. 

The majority took a different view of the opera- 
tion of the Act. Noting the detailed procedures and 
limitations surrounding the injunction proceedings, the 
majority concluded that, in enacting this legislation, 
Congress was providing a public remedy in time of 
emergency, and that this remedy—injunction of the 
strike—should be automatically granted at the re- 
quest of the government whenever the emergency was 
found to exist. Moreover, the majority found the 
steel industry too vast and complicated to be seg- 
mented, and concluded that the Act did not impose 
upon the government the impracticable burden of at- 
tempting to reorganize the industry to fulfill specific 
defense needs. 

The emergency device provided by the Act has been 
invoked less than twenty times since its enactment, 
with generally satisfactory results. It is worthy of 
note that only four strikes have been resumed after 
the eight-day “cooling-off” period. The Act has not 
prompted much litigation, as this case represents the 
first major legal challenge to its validity. 
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Several conclusions may be safely drawn from the 
decision in the principal case: 1) The request for an 
injunction by the Executive presents a justiciable is- 
sue under Article III of the Constitution. 2) Whether 
or not the requisite peril to national health or safety 
exists must be judicially determined according to the 
facts of the case. The executive determination that 
such peril exists is not controlling, but it will be giyen 
due weight. Peril either to health or safety is suffi- 
cient. 3) The Act is designed for a dual purpose— 
“on the one hand to alleviate, at least temporarily, a 
threat to the national health or safety; and on the 
other to promote settlement of the underlying dispute 
of industry-wide effect.” 4) Once the fact of peril is 
determined, a blanket injunction will issue as a mat- 
ter of course if requested by the government. 

An important question left unanswered relates to 
the scope of the phrase “national health or safety.” 
The government will no doubt continue to give the 
term a very broad meaning, and attempt to apply the 
Act in all cases affecting the general welfare or eco- 
nomic health of the nation. It would seem, however, 
that a particular strike, such as one curtailing the 
production of new automobiles, might conceivably af- 
fect the nation’s economic welfare and yet not satisfy 
the statutory standard of peril to health or safety. 
In any event, it is clear that, in future cases, national 
defense will continue to be a compelling consideration 
in determining the existence of the requisite peril. 
Such consideration seems warranted so long as “cold- 
war” conditions continue. 
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ARBITRATION AND AWARD—INTERPRETATION 
OF ARBITRATION CLAUSES IN COLLECTIVE 
BARGAINING AGREEMENTS 


Condensed from an article published in 36 New York Uni- 
versity Law Review 233-237 (January 1961) and printed 
with permission from New York University Law Review. 
Business address: Vanderbilt Hall, Washington Square 
South, New York 3, New York. Single copy price $2.00. 


United Steelworkers v. Warrior & Gulf Nav. Co., 363 
U. S. 574 (1960). 

Section 301(a) of the Taft-Hartley Act has been 
construed to give federal courts power to specifically 
enforce arbitration clauses contained in certain collec- 
tive bargaining agreements. Many such agreements 
contain a “standard arbitration clause” which calls 
for arbitration of disputes over the interpretation and 
applicability of the employment contract. In deter- 
mining whether or not a dispute arising out of a con- 
tract is subject to arbitration, courts must define the 
scope of such clauses. Some courts have treated arbi- 
tration clauses like business contracts, construing the 
clauses strictly and giving effect only to the precise 
language incorporated therein. Other courts have in- 
terpreted these clauses more broadly, finding an issue 
to be arbitrable whether or not the matter is includ- 
ed in the bargaining agreement, unless the agreement 
specifically or by necessary implication excludes the 
issue from arbitration. 

To prevent the inclusion of what they regard as 
management prerogatives within the scope of stand- 
ard arbitration clauses, employers have insisted upon 
a “management functions clause” providing that 
matters relating to the operation of the company are 
not subject to arbitration. Nonetheless, the question 
often arises as to whether the parties to a collective 
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bargaining agreement regard specific managerial mat- 
ters as subject to arbitration. In particular, there is 
considerable controversy as to whether a management 
functions clause removes from the scope of a standard 
arbitration clause the employer’s right to subcontract 
when there is no mention of subcontracting in the col- 
lective bargaining agreement. 

In United Steelworkers v. Warrior & Gulf Navi- 
gation Co., the employer maintained a terminal for 
the maintenance and repair of barges. The employer, 
who had subcontracted its major barge maintenance 
since the beginning of its operations, increased the 
extent of the subcontracting, which, along with other 
causes, resulted in the employer laying off 19 of the 
42 terminal employees. These employees were cov- 
ered by a collective bargaining agreement which con- 
tained both standard arbitration and management 
functions clauses. The union contended that the sub- 
contracting violated the collective bargaining agree- 
ment by inducing a partial lockout. The employer re- 
fused to settle or arbitrate the grievance, claiming 
that under the management functions clause the mat- 
ter of subcontracting was not subject to arbitration. 
The district court dismissed the complaint and the 
Fifth Circuit affirmed. The Supreme Court reversed, 
stating that a dispute must be arbitrated unless it can 
be shown, with positive assurance, to be outside the 
scope of the arbitration clause. 

In the interpretation of labor contracts, courts must 
reconcile two conflicting philosophies. According to 
one, the primary function of the collective bargaining 
agreement is to provide stability in labor relations. 
Exponents of the second view contend that the agree- 
ment is merely a temporary halt in the continuing de- 
velopment of the relationship between management 
and labor and, therefore, should not be interpreted so 
as to prevent its application to unforeseen contingen- 
cies. A court adopting the first approach would tend 
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to limit the arbitration clause to the matters specified 
therein in order to insure finality. The other approach, 
however, would lead a court to permit arbitration of 
all disputes as a means of achieving the peaceful de- 
velopment of the labor-management relationship. 

The Supreme Court rejected the first approach on the 
ground that it is unworkable in the new environment 
of labor relations. Under the United Steelworkers de- 
cision, a management functions clause does not prevent 
arbitration unless it is shown specifically that the area 
of dispute is given over to the employer’s complete 
control. It would appear that management does 
not have the right to exercise its prerogatives, oth- 
er than its basic operational functions, without the 
consent of the union. The Court’s decision indicates 
that employers derive their rights from the contract, 
and not from the employment relationship or the cir- 
cumstances existing prior to the agreement. 

The Supreme Court did not even mention in its opin- 
ion the employer’s reliance on prior collective bargain- 
ing history. May, then, positions taken and aban- 
doned by a union during collective bargaining later be 
secured by arbitration? Recently a federal district 
court confronted with this problem expressed doubt 
that the United Steelworkers case meant that a union 
could arbitrate a point that it had yielded in the give- 
and-take of negotiations. The court did not settle the 
question, but sent the grievance to arbitration as the 
“wisest” course considering the present unsettled state 
of the law. 

The United Steelworkers case reduces the scope of 
the management functions clause. At the same time it 
permits the unions to add protective benefits to the 
contract which were not agreed upon during nego- 
tiations. It would appear that management can retain 
its prerogatives under a collective bargaining agree- 
ment only if it includes a clause defining, in detail, 
the respective functions of management and labor. 
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Absent such a clause, a union may make further in- 


roads into eroding management prerogatives through 
the process of arbitration. 
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FEDERAL-STATE JURISDICTION 


The Supreme Court and the Federal-State “No-Man’s 
Land” 


Condensed from an article by Jonathan Matthew Purver, 
published in 11 Labor Law Journal 1031-1037 (November 
1960). Business address: Commerce Clearing House, Inc., 
4025 W. Peterson Avenue, Chicago 46, Illinois. Single 
copy price, $1.00. 


Examining the constitutional sources for the doc- 
trine of federal pre-emption, the author develops the 
thesis that the Supreme Court has “in great part” 
determined the respective shares of federal and state 
jurisdiction through its decisions with respect to legis- 
lation. Beginning with Garner in 1953, the Court 
decided 16 jurisdictional cases, repeatedly suggest- 


93 



































INDUSTRIAL RELATIONS DIGEST 


ing the need for more adequate Congressional action 
to fill the void. Congress was finally impelled to act 
in 1959. 


SUPERVISORS 
Some Determinants of Supervisory Esteem 


Condensed from an article by David Kipnis, published 
in 13 Personnel Psychology 377-391 (Winter 1960). Busi- 
ness address: Personnel Psychology, Inc., P. O. Box 6965, 
College Station, Durham, N. C. Single copy price, $2.50. 


On what bases do supervisors form the impressions 
and opinions which affect their ratings of subordi- 
nates? This query is at the heart of the author’s 
thought-provoking discussion on the problems of rat- 
ings in general. He points out that “many logical and 
practical problems of measuring job performance 
originate in the expectation that supervisor’s ratings 
will provide information on most of the important as- 
pects of subordinate job performance.” Actually, 
studies suggest that impressions of other persons are 
based upon “considerably less” than the total infor- 
mation available. Conceivably, evaluations of perform- 
ance are primarily determined by “a single class 
of subordinate behaviors”, with judgment in all as- 
pects of performance determined by the success of 
the subordinate in carrying out this class of behaviors. 
A significant problem becomes the identification of 
these subordinate behaviors. The author’s initial 
guess is that they are related to the “support” shown 
to supervisors when subordinates carry out direc- 
tions and orders: 


Returning to the question of what subordinate 
behaviors may be most likely to promote super- 
visory esteem, as a first approximation the au- 
thor suggests that supervisors may be most in- 
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fluenced by behaviors in subordinates that show 
support for himself and his goals. By supportive 
behaviors are meant behaviors that reflect a will- 
ingness to accept the supervisor’s influence or 
which promote confidence in the subordinate’s 
ability to carry out the work. 

In themselves, of course, such behaviors are 
an important component of job performance. 
. . . However, to the extent that these behaviors 
become the basis for the interpretation of other 
behaviors of the subordinate, limits are placed 
on the range of behaviors which we may expect 
the supervisors to reliably evaluate. This is be- 
cause evaluations may be more affected by the dili- 
gence with which the subordinate supports the 
supervisor than by the subordinate’s technical 
knowledge. 


Relationship of Personal History Information to the 
Performance of Production Supervisors 


Condensed from an article by Howard C. Lockwood and 
Stuart O. Parsons, published in 2 Engineering and Indus- 
trial Psychology 20-26 (Spring 1960). Business address: 
P. O. Box 662, Washington 4, D. C. Single copy price, 
$2.00. 


The article reports on the investigation made at 
a major aircraft company of the efficacy of a large 
number of personal history items for predicting the 
successful performance of production supervisors. 
The authors summarize their conclusions: 


It can be concluded from this study’s results 
that: (a) Industrial foremen can produce extreme- 
ly reliable appraisals of their subordinates’ ef- 
fectiveness provided that they have an intimate 
knowledge of the man’s ability and that they have 
been given explicit directions on how to rate; (b) 
The fourteen significant items can be grouped 
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into the general areas of: Ambition, Flexibility, 
Mathematics, Sociability and Vigor; and (c) Per- 
sonal History information appears to be a stable 
and valid predictor of the performance of pro- 
duction supervisors. It should prove to be a val- 
uable supplement in selecting management per- 
sonnel. 














